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SHAM SALE 
By Fred. S. Knight 


While reliance may be had on the record ownership in transactions 
involving the purchase and sale of real estate, this is apparently not true 
in actions on insurance policies. The Supreme Court of Georgia recently 
decided in Home Insurance Co. of New York v. Johnson, 182 South- 
eastern 41; 86 Insurance Law Journal 866, that the fire insurance policy 
was not avoided by the execution of a deed to the insured property to a 
brother-in-law of the assured for the purpose of avoiding an alimony 
claim, where as a part of the same transaction the brother-in-law recon- 
veyed the property to the assured, although the deed to the brother-in-law 
was recorded before the fire and the reconveyance to the assured was not 
recorded until after the fire. 

The policy issued to one Otto Johnson by The Home Insurance Co. 
contained a provision that the entire policy, unless otherwise provided by 
agreement indorsed thereon or added thereto, should be void “if any 
change other than by the death of an insured, takes place in the interest, 
title, or possession of the subject of insurance * * *.” While the policy 
was in force a fire occurred which destroyed the insured property and the 
insurance company having declined to pay on the policy, suit was brought 
to recover thereon. In defense the insurer pleaded a change in interest 
or title to the property as avoiding the policy. On the trial there was evi- 
dence that after the issuance of the policy but prior to the fire the assured 
executed and delivered to one Crosby, his brother-in-law, a warranty deed 
to the property covered by the policy. On the same day Crosby recon- 
veyed the property by deed to Johnson. While the deed to Crosby was 
recorded shortly after it was delivered to him, his deed reconveying the 
property to the assured was not recorded until after the fire. Both 
Johnson and Crosby gave testimony to the effect that the deed from 
Johnson to Crosby was executed to avoid, if possible, the filing of alimony 
proceedings by the assured’s wife ; that the assured remained in possession 
of the property at all times up to the date of the fire and that nothing was 
ever paid him for the deed executed by him to his brother-in-law. 

‘ affirming the judgment in favor of the plaintiff assured, the 
Supreme Court of Georgia held that as under the uncontradicted evidence 
neither party intended to enter into a contract of sale and purchase of the 
insured property and the possession remained with the assured and the 





whole transaction was merely a sham to prevent the bringing of a suit 
for alimony by the wife of the assured, there had been no such change in 
interest, title or possession of the subject of insurance as would avoid the 
policy. ‘ : 

We were tempted to use “Premium on Sham” as the title of our 
story of the transaction. 


AGRICULTURAL INS. CoO. 


On our back cover appears the 83rd Annual Statement of the Agri- 
cultural Insurance Co. of Watertown, N. Y., one of the oldest and strong- 
est companies in the state. 

The Agricultural has total assets of $13,536,897, consisting of $350,- 
107 of Real Estate, $492,196 in First Lien Mortgages, more than $11,000, 
000 in high grade Bonds and Stocks valued on Commissioner’s Values, 
Loans on Collateral $80,250, Cash $647,099, Net Uncollected Premiums 
$809,195 and other admitted assets $109,000. Had these assets been 
valued on market basis instead of using insurance commissioners basis 
of valuation they would show an increase of $296,757. The company 
has a Cash Capital of $3,000,000, Net Surplus of $4,411,642, making a 
Surplus to Policy Holders of $7,411,642. The principal item of Liability 
is the Unearned Premium Reserve of $4,960,261. There is a reserve of 
$707,121 for Unpaid Losses and all other reserves and liabilities amount- 
ing to $457,873 could be liquidated by the cash on hand still leaving a 
substantial cash balance. ‘The officers of this company are men of long 
experience in the insurance business, H. R. Waite, President, J. Q. 
Adams, Vice President and G. G. Inglehart, Secretary. 

The Agricultural is a company of the highest standing and reputation. 
Its record of litigated cases is confined to those where fraud is suspected, 
or where the coverage under the terms of the policy actually requires a 
legal adjudication. 
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LIFE 


FIDELITY NAT. BANK & TRUST CO. v. METROPOLITAN 
LIFE INS. CO. No. 9164. 
District Court, W. D. Missouri, W. D. Oct. 17, 1935. 
12 Federal Supplement 524. 
1. INSURANCE. 


Where premium due on life policy had not been paid, and on that date there 
existed against policy an unpaid loan which was the full guaranteed cash and loan 
value of policy, and there had been apportioned to the policy a divisible surplus, 
which was insured’s only remaining equity in the policy, beneficiary held not entitled, 
under provision permitting insured to elect to have dividend applied to purchase of 
participating paid-up addition to the sum insured and statute relating to commuta- 
tion of values where premium on policy is in default, to extended insurance, where 
insured did not select the option (Mo. St. Ann. § 5741, p. 4388). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

At Law. Action by the Fidelity National Bank & Trust Company against the 
Metropolitan Life Insurance Company. 

Demurrer to defendant’s answer overruled. 

Scarritt, Jones & North, of Kansas City, Mo., for plaintiff. 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, Mo., for 
defendant. 

Otts, District Judge. 

This is an action at law to recover on a policy of life insurance. The pleadings 
in the case consist of the petition, the answer, and a demurrer to the answer. The 


declared purpose of the parties is that the case shall be submitted finally upon the 
pleadings. 


The Pleadings. 
The petition alleges that a policy of life insurance was issued by the defendant 
to one William L. Noell in which the plaintiff was, at the time of Noell’s death, the 
beneficiary. Full performance by Noell and the plaintiff of all obligations under 


the policy and the death of Noell on April 2, 1932, within the alleged term of the 
policy, are alleged. The prayer of the petition is for the principal amount of the 
policy, less an amount which had been loaned to Noell on the policy, and less $211.30 
which had been paid plaintiff by the defendant. The policy is in the principal 
amount of $5,000. The amount demanded in the petition is $4,180.70. 

[1] It is alleged in the answer that the premium due on January 19, 1932, was 
not and never had been paid, and that on that date there was outstanding on the 
security of the policy and unpaid a loan and indebtedness of $608, which. was the 
full guaranteed cash and loan value of the policy. Further it is alleged in the 
answer that on January 19, 1932, there had been apportioned to the policy divisible 
surplus in the amount of $26.39; that that amount was the only equity the insured 
then had in the policy. 

The policy itself is incorporated in the answer. The only reference which the 
policy makes to the subject of extended insurance (and plaintiff makes its claim on 
the theory that there was extended insurance in force when the insured died) is in 
paragraph 9. That part of the policy is as follows: 

“After premiums for two full years shall have been paid on this policy, the 
owner hereof or the assignee of record, if any, upon written request filed with the 
company at its home office, together with the presentation of this policy for legal 
surrender or endorsement within three months after the due date of any premium 
in default, shall be entitled to one of the following options: 

“(a) Cash Surrender Value— 

“To receive the cash surrender value which shall be the reserve on this policy 
(omitting fractions of a dollar per thousand of insurance) and on any outstanding 
paid-up additions at due date of premium in default, less a surrender charge during 
the second policy year of not more than two and one-half per cent of the amount 
of insurance under this policy. The company shall deduct from such cash surrender 
value any indebtedness to the company for which this policy is security, the 
ar being hereinafter referred to as the ‘net sum’; or 

) 
“(c) Paid-Up Term Insurance— 
“To have the insurance continued in force from the due date of premium in 
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default as non-participating paid-up term insurance. If there be no indebtedness to 
the company for which this policy is security, the amount of such paid-up term 
insurance shall be equal to the amount of insurance under this policy, plus any out- 
standing paid-up additions, and for a term (in years and whole number of months) 
such as the cash surrender value as defined under (a) above will purchase at the 
then attained age of the insured when applied as a net single premium. If there 
be any such indebtedness the amount of the paid-up term insurance will be reduced 
in such proportion as the indebtedness bears to the cash surrender value as defined 
under (a) above. Such paid-up term insurance may be surrendered at any time 
for its then cash surrender value (viz., its full reserve value at the date of sur- 
render).” 

It is alleged in the answer, and the policy itself conclusively establishes the 
truth of the allegation, that the “cash surrender value” of this policy on January 
19, 1932, was $608. That cash surrender value did not include the $26.39 appor- 
tioned to the insured as his part of divisible surplus. The term “cash surrender 
value” is defined in the policy as “the reserve on this policy.” The term “reserve” 
has a well-understood meaning and does not include “divisible surplus.” Moreover, 
the “cash surrender value” of the policy is set out in exact figures and is stated to 
be for this policy “at the end of the sixth year $608.00.” Under the paragraph in 
the policy having to do with loans, it is provided that the loan value of the policy 
at the end of any current policy year shall not be greater than the cash surrender 
value. The loan value of the policy is set out as being $608 at the end of the sixth 
calendar year. Moreover, the answer expressly alleges the fact to be that the full 
guaranteed cash and loan value of the policy on January 19, 1932, was $608." 

Plaintiff’s demurrer to the answer admits all of the facts alleged in the answer. 

1. No contention is made by the plaintiff that it is entitled under the policy 
itself (without considering as a part of it section 5741 of the Revised Statutes of 
Missouri 1929 [Mo. St. Ann. § 5741, p. 4388]) to any greater amount than that 
which already has been paid to it. Plaintiff places its reliance on section 5741 as 
construed by the Supreme Court of Missouri in Gooch v. Metropolitan Life Insur- 
ance Co., 333 Mo. 191, 61 S.W.(2d) 704. It is necessary then to consider the effect 
of that statute as interpreted by the Supreme Court of the state. The statute is as 
follows: 

“No policies of insurance on life hereafter issued by any life insurance com- 
pany authorized to do business in this state shall, after payment upon it of three or 
more annual payments, be forfeited or become void by reason of non-payment of 
premiums thereon, but it shall be subject to the following rules of commutation, 
to-wit: The net value of the policy, when the premium becomes due and is not paid, 
shall be computed upon the actuaries’ or combined experience table of mortality 
with four per cent interest per annum, and after deducting from three-fourths of 
such net value the unpaid portion of any notes given on account of past premium 
payments on said policy and any other indebtedness to the company secured by said 
policy, which notes and indebtedness shall then be canceled, the balance shall be 
taken as a net single premium for temporary insurance (extended insurance). The 
amount of such temporary insurance shall be such as is specified in the policy, but 
never less than the face amount insured by the policy reduced by the unpaid portion 
of notes and indebtedness aforesaid.” 

Statutory Method of Computation. 

Now it is quite clear (and learned counsel for plaintiff undoubtedly would con- 
cede it) that, if the method of computing the “net single premium for temporary 
(extended insurance)” set up in this statute were adopted in this case, there would 
be no net single premium, and therefore no temporary or extended insurance. At this 
point, however, counsel for the plaintiff urges the interpretation of the statute 
adopted by the Supreme Court in Gooch v. Metropolitan Insurance Co. That inter- 
pretation more clearly is presented by the Eighth Circuit Court of Appeals in Trapp 


11It is true that the answer sets out that the plaintiff contends that the dividend of $26.39 
due the insured on January 19, 1932, is to be considered as increasing the cash surrender value 
from $608 to $634.39, and that as a result thereof the cash surrender value on the date named 
was $26.39 in excess of the loan or indebtedness against the policy. It is true also that the 
answer sets out a letter from the defendant to the plaintiff in which it is inferentially conceded 
by the defendant that the dividend of $26.39 was a part of the cash surrender value of the policy 
on January 19, 1932. But, of course, these statements in the answer do not amount to an 
allegation that the fact is that the dividend was a part of the cash surrender value. The allega- 
tion of fact is that the cash surrender value did not include the dividend, and the language 0! 
the policy itself demonstrates that the cash surrender value which might be available for the 
purchase of extended insurance does not include any dividend apportioned to the insured. 
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y. Metropolitan Life Ins. Co., 70 F.(2d) 976, 979, than it is in the opinion in the 
Gooch Case. ‘ 

Referring to the Gooch opinion, the Eighth Circuit Court of Appeals said that: 
“In that case the court [the Supreme Court of Missouri] construed section 5741 
[Mo. St. Ann. § 5741, p. 4388] to mean two things: (1) That the method provided 
in the statute for determining the amount available for the purchase of extended 
insurance was the least favorable method available to the insurer. (2) That what- 
ever amount was available for the purchase of extended insurance, either under 
the statutory method of computation or any more favorable method provided in the 
policy, was to be used as a single premium for the purchase of extended insurance 
for at least the face of the policy reduced by the amount of policy loans.” 

No Extended Insurance under Policy. 

We are concerned here with the second branch of this interpretation, and our 
inquiry is, “What amount was available for the purchase of extended insurance 
* * * under * * * any * * * method provided in the policy?” For 
answer to that inquiry we must, of course, look to the policy. 

The policy makes no provision whatever for the purchase of extended insurance, 
after lapse of the policy, except in paragraph 9 hereinbefore set out. Nothing in 
that paragraph entitled the insured to any amount of extended insurance for any 
time. The plaintiff points, however, to another provision of the policy and to an 
admitted fact. 

The answer admits that on January 19, 1932, the insured under the policy was 
entitled to a dividend of $26.39 pursuant to a provision of the policy governing “par- 
ticipation in divisible surplus.” That provision is as follows: 

“This policy is a participating contract while in force as a premium-paying 
policy, and the company will annually, as of the thirty-first day of December of each 
year, ascertain and apportion any divisible surplus accruing hereon. (See ‘Notice 
to Policyholders’ below). Such divisible surplus will be payable on the next anni- 
versary of this policy following the next succeeding thirtieth day of April and may, 
at the option of the insured, or of the assignee of record, if any, be either (a) paid 
in cash; or (b) applied within the grace period towards the payment of any pre- 
mium or premiums; or (c) applied to the purchase of a participating paid-up addi- 
tion to the sum insured; or (d) left to accumulate to the credit of this policy at 
such rate of interest as the company may declare on such funds, but not less than 
3% per centum per annum, and payable at maturity of this policy or withdrawable 
in cash on any anniversary date of this policy. If no other option is selected by the 
insured, or by the assignee of record, if any, within three months after the date 
when such divisible surplus is payable, then the divisible surplus will be applied to 
the purchase of a paid-up addition to the sum insured. Such paid-up addition may 
be surrendered at any time for a cash value at least equal to the amount of the sur- 
plus originally applied to its purchase.” 

We must determine whether this provision of the policy does make available to 
the insured any amount to be used as a net single premium for the purchase of 
extended insurance. That it does not do so is obvious from the mere reading of 
the provision. The provision incorporates no option for the use of the so-called 
dividend (participation in divisible surplus) for the purchase of extended insurance. 
It does contain one option, option (c), permitting the insured to elect to have the 
dividend “applied to the purchase of a participating paid-up addition to the sum 
insured.” Plaintiff’s counsel builds his argument upon this option. 

Plaintiff’s Argument. 

Although the insured under this policy did not select any of the options referred 
to in this policy provision, it is argued that the plaintiff as beneficiary could do so 
after the death of the insured. The argument then proceeds (and I quote now 
from the brief of counsel for the plaintiff) : 

“Having established the fact that plaintiff has the same right of election which 
was vested in the insured, let us see what the insured could have elected. Insured 
could have said to the company: ‘I desire that the $26.39 be applied to the purchase 
of paid-up life insurance in the sum of $50.00’ As admitted in Paragraph 10 of 
the answer, his request would have been honored. 

“Insured could then have said, ‘Having $50.00 of paid-up additions to my insur- 
ance, the cash surrender value of which is $26.39, as recited in Paragraph 12 of the 
policy, I desire that said cash surrender value of $26.39 be applied to the purchase 
of $4392.00 of paid-up term insurance under Paragraph 9 of the policy.’ Likewise 
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that request would have been granted, for insured had that option. As admitted in 
Paragraph 29 of the answer, $26.39 would have purchased $4392.00 of term insur- 
ance for a period extending beyond the date of the death of insured. 

“Insured having had the option to effect the result aforesaid, for a period 
extending beyond the date of his death, the same right vests in plaintiff, and plaintiff 
is entitled to recover according to the prayer of the petition.” 

The Argument Is Unsound. 

Laying aside the question whether the plaintiff as beneficiary, after the death of 
the insured, could exercise an option which the insured did not exercise in his life- 
time, it is clear that there is a fatal error in the reasoning and argument of counsel. 

Keeping in mind that our inquiry is whether the policy makes any provision for 
extended insurance on account of any dividend due to the insured at the date of 
lapse (for it may be conceded that, if there is any such provision, then, perforce the 
statute, the amount of the extended insurance is the face of the policy ‘less indebted- 
ness), it is certainly beyond controversy that the provision for such extended insur- 
ance must itself be included in some one of the options granted. But plaintiff's 
counsel points to no such option. There is none. He points only to the option made 
available after an option set out in the provision first has been accepted. In so 
many words counsel says that the insured might have accepted option (c) and there- 
after might have surrendered the paid-up addition so obtained and receive its cash 
value. Then he could have demanded term insurance in the full amount of the 
policy for such length of time as that cash payment would have purchased. 

But there is not even a remote suggestion in the provision governing participa- 
tion in divisible surplus that, if the option for a paid-up addition is exercised and 
if thereafter the paid-up addition is surrendered for cash, the insured shall have 
the further option of having that cash applied on the purchase of extended insurance 
for the full face of the original policy. 

If it be conceded arguendo that the plaintiff, after the death of the insured, 
might exercise the options given to the insured by the policy, certainly the plaintiff 
would have no greater rights in that regard than the insured himself if he had lived. 
If we suppose, then, that the insured exercised his option and elected to purchase 
with his dividend a paid-up addition to his policy, and thereafter had exercised the 
right given him to surrender that paid-up addition for a cash value, what provision 
in the policy or in any statute would have given him the right to demand in lieu of 
the cash he would have been entitled to receive a term policy for $5,000? 

Certainly nothing in the policy gives the insured any such privilege. Quite as 
certainly it is not given by section 5741. The interpretation given that section by the 
Missouri Supreme Court, by which it is construed to provide for extended insurance 
for the full amount of the policy if by any method stated in the policy an amount is 
available for the purchase of extended insurance, is not still further to be expanded 
so as to force into the policy a method for acquiring extended insurance which was 
never in it. 

Different Facts in Gooch Case. 

I do not overlook the fact that in the Gooch Case it was considered by the Court 
that a dividend due the insured at the time of the lapse of the policy there involved 
was to be considered as a part of the amount available to the insured for the pur- 
chase of extended insurance, although it was entirely unnecessary to have so 
included it, for the reason that without including it there was still enough available 
to purchase extended insurance for a period including the time of the death of the 
insured. The annual premium under that policy was $15.96. The dividend was 
$6.22. The reserve value of the policy, exclusive of the dividend, was $248 and the 
indebtedness was $224.57. The difference between the reserve value and the indebt- 
edness was $23.43, much more than enough to purchase extended insurance for one 
year and the insured died within the year. But, in finding (and that finding per- 
haps is to be inferred) that the dividend was a part of the amount available under 
the policy for the purchase of extended insurance the court was not construing any 
statute, it was construing the policy. The construction of the policy may have been 
correct as to the policy which was involved in that case. It certainly is not correct 
as to the policy which is involved in this case. In any event, while the construc- 
tion by the Supreme Court of Missouri of a state statute is binding upon this 
court, its construction of a policy of insurance is not binding upon this court. It is 
stated by the court in the Gooch Case that it was conceded by the insurance com- 
pany that under the policy there was an amount available for the purchase of 
extended insurance, which amount included the dividend of $6.22. In the case 
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here there is no such concession. On the contrary, the facts established by the 
pleadings are quite the contrary. 
Conclusion Reached. 

2. The conclusion is that under the policy here and the admitted facts defend- 
ant already has paid plaintiff all it is entitled to receive. The truth is defendant 
has paid the plaintiff more than the plaintiff is entitled to receive. 

Other questions than those considered in this opinion were argued, but decision 
of them is unnecessary, and therefore they are not discussed. 

The demurrer to the answer should be, and is, overruled. It is so ordered. 

An exception is allowed to plaintiff. 

Counsel for defendant will prepare and submit for approval and entry a 
formal judgment. 


NEW YORK LIFE INS. CO. v. TRUESDALE et al. No. 3874. 


Circuit Court of Appeals, Fourth Circuit. Oct. 8, 1935. 
79 Federal Reporter (2d) 481. 
2. INSURANCE. 


Defense of fraud and misrepresentation in application for life and disabilitty 
policy held unavailable to insurer after payment of premiums for two years, 
notwithstanding fact that two years had not elapsed from issuance of policy, 
under statute providing for incontestability of policy after insurer’s receipt of 
premiums for space of two vears (Code S. C. 1932, § 7986, as amended by Act 
May 4, 1935, 39 St. at Large, p. 303). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3, INSURANCE. 

Provision of statute providing for incontestability of life policy after receipt 
of premiums for space of two years deld in nature of estoppel against insurer’s 
contest of policy regardless of whether two years from date of issuance of 
policy had elapsed, in view of succeeding section providing for 2-year limitation 
on action by insurer to cancel policy (Code S. C. 1932, & 7987, and § 7986, as 
amended by Act May 4, 1935, 39 St. at Large, p. 303). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4, INSURANCE. 

Statutes of state existing at time of issuance of insurance policy become part 
of contract. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

5. INSURANCE. 

Life and disability policy issued under statute providing for incontestability 
i policy after receipt of premiums for space of two years held not subject to 
cancellation for misrepresentations in application for policy after receipt of 
premiums for two years, although two years had not elapsed since issuance of 
policy, notwithstanding subsequent amendment of statute to provide that policy 
should become incontestable only after lapse of two years from date of issu- 
ance (Code S. C. 1932, § 7987, and § 7986, as amended by Act May 4, 1935, 39 
St. at Large, p. 303; Const. U. S. art. 1, § 10, cl. 1; Amend. 14). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7 INSURANCE. 

State statute providing for incontestability of life policy after receipt of 
premiums for space of two years svield not to render policy incontestable as to 
disability features because of receipt of premiums for two years (Code S. C. 
1932, § 7986). 

(For other cases, see Insurance, Dec. Dig. § 250[1].) 

8. INSURANCE. 

Clause. of life and disability policy providing for incontestability after two 
years from date of issuance except for nonpayment of premiums and except as 
to provisions and conditions relating to disability and double indemnity benefits 
held to provide for incontestability of disability feature policy as well as to life 
insurance feature. 


(For other cases, see Insurance, Dec. Dig.-§ 400.) 
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10. INSURANCE. 


Running of period fixed by incontestable clause in insurance policy is 
stayed only by legal contest. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Columbia. 

Suit by the New York Life Insurance Company against Seaborn Leroy 
Truesdale and another. Judgment for defendants, and complainant appeals. 

Affirmed in part, and reversed in part and remanded, with directions. 

Pinckney L. Cain, of Columbia, S. C. (Thomas, Lumpkin & Cain, of Colum- 
bia, S. C., on the brief), for appellant. 

Toy R. Gregory, of Lancaster, §. C. (Gregory & Gregory and Williams & 
Stewart, all of Lancaster, S. C., on the brief), for appellees. 

3efore Parker and Northcott, Circuit Judges, and Chesnut, District Judge. 

Parker, Circuit Judge. 

This is an appeal from a decree dismissing a bill filed to secure the cancel- 
lation of a policy of life and disability insurance on account of false and fraudu- 
lent representations contained in the application. The court below found that 
the policy had been obtained by means of the false and fraudulent representations 
alleged, but held that, under section 7986 of the South Carolina Code, it had 
become incontestable as to its life insurance provisions and that, as to its disability 
provisions, complainant had an adequate remedy at law, in the right to assert 
as a defense against any action which might be instituted under such provisions 
the matters set up in the bill. 

The policy in question was issued September 4, 1929, and suit for cancellation 
was instituted within two years of that date but after premiums for two years 
had been paid. The policy contained the following provision: “This policy shall 
be incontestable after two years from its date of issue for nonpayment of premium 
and except as to provisions and conditions relating to disability and double indem- 
nity benefits.” 

Sections 7986 and 7987 of the South Carolina Code, which were in force 
when the policy was issued, when premiums for the second year were received 
and when the decree below was entered, are as follows: 

“§ 7986. All life insurance companies, fraternal benefit associations or any 

other company, corporation or association by whatever name known, who issues 
a policy or certificate of insurance on the life of a person that shall receive the 
premium on any policy for the space of two years shall be deemed and taken 
to have waived any right they may have had to dispute the truth of the applica- 
tion for insurance, or that the assured person had made false representations, and 
the said application and representations shall be deemed and taken to be true. 
_ “§ 7987. Life insurance companies are hereby authorized to institute proceed- 
ings to vacate policies on the ground of the falsity of the representations con- 
tained in the application for said policy; Provided, The same be commenced 
within two years from the date of said policy.” 

On May 4, 1935, more than three months after the decree below was entered, 
section 7986 was amended by the Legislature of South Carolina (39 St. at Large, 
p. 303) to read as follows: “All Life Insurance companies, fraternal benefit asso- 
ciations or any other company, corporation or association by whatever name known, 
who issues a policy or certificate of insurance on the life of a person shall, after 
a period of two (2) years from the date of such policy or certificate of insurance, 
be deemed and taken to have waived any right they may have had to dispute the 
truth of the application for insurance, or that the assured person had made false 
representations, and the said application and representations shall be deemed and 
taken to be true; Provided, that where any such policy shall contain, in addition 
to life insurance, agreements for indemnity or benefits for disability, or any other 
coverage, the provisions of this section shall apply to such agreements with the 
same force and effect as to the life insurance coverage of such policy.” 

Three questions are presented by the appeal: (1) Whether the company was 
precluded from disputing the validity of the policy, in so far as it related to life 
insurance, by the provisions of section 7986 of the South Carolina Code, in view 
of the fact that the company had accepted premiums on the policy or the second 
policy year; (2) if so, whether the passage of the statute of May 5, 1935, had 
the effect of restoring to the company the right to dispute the validity of the 
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provisions of the policy relating to life insurance; and (3) whether the company 
had an adequate remedy at law in its right to interpose against suits on the dis- 
ability features of the policy the fraud and misrepresentation in its procurement 
alleged in the bill. 

[1-3] On the first question, we think it clear that the Supreme Court of South 
Carolina has construed section 7986 of the Code, as it stood prior to the recent 
amendment, as precluding a contest on a policy, on the ground of false represen- 
tations in the application, after the company has accepted premiums covering the 
second policy year; and we are, of course bound by the interpretation which that 
court places upon the statute. In Beard v. North State Life Ins. Co., 104 S. C. 
45, 88 S. E. 285, it appeared that a policy of life insurance was reinstated in 
December, 1912, and that insured died in June, 1914. At the time of his death 
premiums for the two year period following the reinstatement had been accepted, 
but two years from the reinstatement had not elapsed either at that time or later 
when the company sought to defend on the ground of fraud in the application 
for the policy and in the certificate of health upon which it was reinstated. In 
holding that the company could not defend on this ground because it had received 
premiums for two years, the court said: “It will be observed our statute said 
nothing about the date or age of the policy. The language refers solely to the 
receipt of the premium on life insurance. Companies that shall receive the 
premium on any policy for the space of two years shall be deemed and taken to 
have waived any right they may have had to dispute the truth, etc. The case 
states that the company had received the premium for the two years. Under the 
express terms of the statute, the courts are bound to hold that, as a matter of law, 
it had waived the right to dispute the truth of the application for insurance.” 

In the very recent case of Henderson v. Life Ins. Co. of Virginia, 176 S. C. 
100, 179 S. E. 680, 690, which is the latest expression of the Supreme Court of 
South Carolina on the subject, that court held that the lower court should have 
granted a motion to strike from the answer of defendant insurer a defense of 
fraud and misrepresentation in the application, where it appeared that premium 
for the second policy year had been accepted by the insurer, although two years had 
not elapsed from the issuance of the policy, saying: “By the specific provisions of 
section 7986, Code of 1932, and the decisions of this court thereunder cited, fraud 
and misrepresentation in the application are not available to the insurer after two 
premiums have been paid.” 

While expressions are to be found in some of the South Carolina cases 
upholding the interpretation of the statute for which the company argues, in none 
of them, except those which we have cited, was the question definitely before the 
court. In neither Ward v. New York Life Ins. Co., 129 S. C. 121, 123 S. E. 820, 
nor in New York Life Ins. Co. v. Greer, 170 S. C. 151, 169 S. E. 837, upon which 
the company chiefly relies, was the question presented as to what was the proper 
interpretation of the statute. In the Ward Case the question decided was thai 
fraud in procuring a reinstatement was ground for rescission, and there was no 
showing that premium on the policy for the second year was accepted after the 
reinstatement. The Greer Case dealt with the question as to whether the company 
was entitled to have fraud in the procurement of a policy adjudicated as an 
equitable issue. So far as the question here involved is concerned, it was not 
discussed, and the report of the case does not show whether the second year’s 
premium was in fact paid or not. Certainly, neither of these cases would justify 
us in ignoring the clear expression of the court in the Beard and Henderson Cases, 
particularly as the Henderson Case seems to be directly in point and is the latest 
expression of the court on the subject. 

While the construction of the statute is no longer of general importance 
because of the recent amendment, we think it not amiss to say that in our opinion 
the construction placed upon it in the Beard and Henderson Cases is correct. 
There is a distinct difference between sections 7986 and 7987. As stated by the 
learned judge below: “The bar in one is by conduct of the parties. The bar in 
the other is currency of time. The first is in the nature of an estoppel. The other 
1s a pure statute of limitations.” It was evidently the intention of the Legislature 
to provide that a company after accepting the premium for a second year on a 
contract of insurance should be precluded thereafter from contesting its validity 
on the ground of statements contained in the application, and that, whether it 
accepted the second year’s premium or not, it should be precluded from instituting 
4 proceeding to vacate the policy on such ground after two years from its issuance. 
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There is nothing inconsistent in the two provisions and no ambiguity in the lan- 
guage employed. There is no reason, therefore, why the language used in section 
7986 should not be accorded its usual and customary meaning. 

[4-6] On the second question, assuming that we have the right to consider the 
amendment to section 7986 which was enacted after the entry of the decree 
appealed from (Dorchy v. Kansas, 264 U. S. 286, 289, 44 S. Ct. 323, 68 L. Ed. 
686, and cases there cited), we are nevertheless of the opinion that that amend- 
ment does not help plaintiff. It is elementary that the statutes of the state 
existing at the time of the issuance of the policy enter into and become a part of 
the contract between the parties. It was a part of their contract, therefore, that 
receipt by the company of premiums on the policy “for the space of two years” 
should constitute a waiver of the right to dispute the truth of statements con- 
tained in the application and that thereafter such application should be taken to 
be true. Premiums “for the space of two years” were accepted by the company 
before the statute was amended; and, upon such receipt, the policy became incon- 
testable on the ground of misstatements contained in the application. The amend- 
ment to the statute, which changed it so as to provide that policies should 
became incontestable on such ground only after the lapse of two years from date, 
instead of upon receipt on premiums for two years, cannot be construed as taking 
away the right of the insured in the incontestability of this policy which had 
already vested; for such construction would violate both the contract clause of the 
Federal Constitution (article 1, § 10, cl. 1) and the due process clause of the 
Fourteenth Amendment. In addition to this, it is a well-settled rule of construc- 
tion that statutes effecting a change in substantive rights will not be given a 
retroactive effect unless it clearly appears, which is not the case here, that the Leg- 
islature so intended. Even statutes modifying statutes of limitations will not be 
construed as having the effect of reviving a cause of action already barred, if 
such construction can reasonably be avoided. We have discussed this subject 
thoroughly and laid down the principles which we think determinative here in the 
recent case of Link vy. Receivers of Seaboard Air Line Ry. Co. et al. (C. C. A. 
4th) 73 F.(2d) 149. 

[7] Coming to the third question, it should be observed that the Supreme 
Court of South Carolina has interpreted section 7986, as it existed prior to its 
amendment, as having no application to the disability features of a policy of life 
and disability insurance, so that a policy might be contestable for misrepresentation 
in the application in so far as it provided for disability benefits, although incon- 
testable with respect to its life insurance features because of the receipt of 
premiums for two years. Love v. Prudential Ins. Co., 173 S. C. 433, 176 S. E. 
333. And because the cited case interpreted section 7986 as having no application 
to the disability provisions of policies, the learned judge below was evidently 
of opinion that there was no limitation upon the period of contestability with 
respect to the disability provisions in the policy here, as was the case in Pacific 
Mutual Life Ins. Co. v. Parker (C. C. A. 4th) 71 F.(2d) 872, 874, and_ that, 
therefore, the remedy at law, in making defense against suits that might be 
instituted on the disability feature of the policy, was adequate under the principles 
laid down in that case. 

[8, 9] This view of the case overlooks the effect of the incontestable clause of 
the policy which we have quoted above, and which, as we have recently held, 
has application to the disability feature of the policy as well as to its life insur- 
ance feature. Ness v. Mutual Life Ins. Co. (C. C. A. 4th) 70 F.(2d) 59. See, 
also, Kiriakides v. Equitable Life Assur. Soc., 174 S. C. 140, 177 S. E. 40; New 
York Life Ins. Co. v. Kaufman (C. C. A. 9th) 78 F.(2d) 398; Mutual Life Ins. 
Co. of New York v. Markowitz (C. C. A. 9th) 78 F.(2d) 396. Since this is 
true, there was jurisdiction in equity to cancel the policy with respect to its 
disability provisions. As said by us in the case of Pacific Mutual Life Ins. 
Co. v. Parker, supra: “A special circumstance justifying the exercise of equitable 
jurisdiction is presented where the policy contains an incontestable clause and 
the period of contestability has not expired but may expire before the defense 
of fraud can be established in an action brought to recover on the policy.” See, 
also, Jefferson Standard Life Ins. Co. v. Keeton (C. C. A. 4th) 292 F. 53; Jones 
v. Reliance Life Ins. Co. (C. C. A. 4th) 11 F.(2d) 69; Brown v. Pacific Mutual 
Life Ins. Co. (C. C. A. 4th) 62 F.(2d) 711, 712, and cases there cited. 

[10] As pointed out in the case last cited, it cannot be said that the right to 
defend in an action at law instituted in the state court to recover on the disability 
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feature of the policy affords the company an adequate remedy. Under the rule 
of the federal court, and that obtaining in most jurisdictions including South 
Carolina, the running of the period fixed by the incontestable clause is stayed only 
by a legal contest (Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 
U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Henderson v. Life Ins. Co. 
of Virginia, 176 S. C. 100, 179 S. E. 680, and cases there cited); and to prevent a 
contest within the period of contestability, the insured might purposely delay 
action, or having instituted action might dismiss it and await the expiration of the 
period before beginning anew. New York Life Ins. Co. v. Seymour (C. C. A. 
6th) 45 F.(2d) 47, 73 A. L. R. 1523. 

[11] And jurisdiction in equity was not defeated by reason of the fact that 
shortly after the institution of the suit in equity in the federal court for cancellation 
of the policy, action at law was instituted in the state court to recover on its 
disability provisions. As the federal court had rightly acquired jurisdiction in 
the equity suit which had been instituted, it had full power to enjoin interference 
with that jurisdiction by the prosecution of proceedings in the state court. We 
have discussed this matter fully in the Brown, Jones, and Keeton Cases, supra. 
In the Brown Case we thus summarized the rule of law applicable, with citation 
of the controlling authorities: 

“The general rule, of course, is that equity will not ordinarily take jurisdic- 
tion of a suit for cancellation of a policy of insurance for fraud in its procure- 
ment, for the reason that the company has an adequate remedy at law in its 
right to defend on the ground of fraud in an action instituted on the policies. 
Phenix Mutual Life Ins. Co. v. Bailey, 13 Wall. 616, 20 L. Ed. 501; Cable v. 
United States Life Ins. Co., 191 U. S. 288, 24 S. Ct. 74, 48 L. Ed. 188. But 
where the policy contains an incontestable clause, so that if it be not canceled 
for fraud within the time limited the right to defend on that ground will be lost. 
equity will grant relief, as otherwise the company would be without remedy. 
This was the ground upon which jurisdiction was sustained in the leading case 
of Jefferson Standard Life Ins. Co. v. Keeton, supra, and that decision has been 
followed in this circuit by the Jones Case, supra, and in other circuits by the 
following cases: Jefferson Standard Life Ins. Co. v. McIntyre (C. C. A. 5th) 294 
F. 886; Peake v. Lincoln National Life Ins. Co. (C. C. A. 8th) 15 F.(2d) 303; 
Keystone Dairy Co. v. New York Life Ins. Co. (C. C. A. 3d) 19 F.(2d) 68; 
New York Life Ins. Co. v. Seymour (C. C. A. 6th) 45 F.(2d) 47, 73 A. L. R. 
1523. See, also, the following cases in the district courts: New York Life Ins. 
Co. v. Renault, 11 F.(2d) 281; New York Life Ins. Co. v. Sisson, 19 F.(2d) 410; 
Philadelphia Life Ins. Co. v. Burgess, 18 F.(2d) 599; Mutual Life Ins. Co. v. 
Dreeben, 20 F.(2d) 394; Abraham Lincoln Life Ins. Co. v. Kleven, 33 F.(2d) 
638. These cases affirm the duty of equity to grant relief in such cases even 
after the policy has matured by the death of the insured; and a number of them 
approve the rule of the Keeton and Jones Cases to the effect that the jurisdiction 
in equity is not defeated by the subsequent institution of an action at law on 
the policy. * * * 

“There can be no question as to the general power of a court of equity, which 
has acquired jurisdiction of a cause, to enjoin the prosecution of all proceedings 
commenced afterward which would have the effect of defeating or impairing its 
jurisdiction, or the lawful effect of its orders and decrees in the exercise of that 
jurisdiction; and it is settled that in such cases section 720, R. S., 28 USCA 
§ 379, has no application. Looney v. Eastern Texas R. Co., 247 U. S. 214, 38 
S. Ct. 460, 62 L. Ed. 1084; Kline v. Burke Construction Co., 260 U. S. 226, 229, 43 
S. Ct. 79, 67 L. Ed. 226, 24 A. L. R. 1077. And it has been specifically decided 
that such power exists and should be exercised in a case such as this, where suit 
for the cancellation of a policy of insurance has been instituted in equity, and 
action at law on the policy is instituted afterwards. See the Keeton, Jones, Peake, 
Keystone Dairy Co., and Kleven Cases, supra, and note in 73 A. L. R. 1531, et seq.” 

For the reasons stated, the decree appealed from will be affirmed in so far 
as it relates to the life insurance feature of the policy, but will be reversed in 
so far as it relates to the disability insurance feature; and the cause will be 
remanded for further proceedings in accordance with this opinion. ' 

Affirmed in part; reversed in part and remanded. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. TREADWELL. 
PENN MUT. LIFE INS. CO. OF PHILADELPHIA v. SAME. 
Nos. 7670, 7661. 
Circuit Court of Appeals, Fifth Circuit. Aug. 29, 1935. 
As Amended on Denial of Rehearing Nov. 2, 1935. 
79 Federal Reporter (2d) 487. 
2. INSURANCE. 


__ Evidence held to sustain finding that insured’s injury was total and permanent 
within terms of policies entitling him to recover thereon. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 
3. INSURANCE. See an 
Judgment fixing liability of insurers for entire life of insured under policy pro- 
viding for monthly payments for total and permanent disability until death of 


insured held erroneous, since judgment could not be entered for more than instal- 
ments actually due. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from the District Court of the United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 

Actions by David R. Treadwell against the Mutual Life Insurance Company of 
New York, and against the Penn Mutual Life Insurance Company of Philadelphia. 
Judgment for plaintiff in each case, and defendants appeal. 

Affirmed. 

Richard B. Montgomery, Jr., of New Orleans, La., Harold W. Hill, of Alexan- 
dria, La., and Frederick L. Allen, of New York City, for appellant Mutual Life 
Ins. Co. of New York. 

Nicholas Callan, of New Orleans, La., for appellant Penn Mut. Life Ins. Co. of 
Philadelphia. 

John R. Hunter and John H. McSween, of Alexandria, La., for appellee. 

Before Bryan, Foster, and Sibley, Circuit Judges. 

Foster, Circuit Judge. 

Appellee, David R. Treadwell, brought a suit against Mutual Life Insurance 
Company of New York, and another against Penn Mutual Life Insurance Company 
of Philadelphia, to recover disability payments under policies issued to him by said 
companies. The suits were consolidated for trial in the District Court and on 
appeal may be disposed of by one opinion. 

The material provisions of the policies are practically identical. They provided 
for payment of compensation for disability resulting from conditions which render 
it reasonably certain that such disability would continue during the remaining life- 
time of the insured and for waiver of premiums during disability. Loss of the use 
of one hand and one foot constituted total and permanent disability under a pro- 
vision of the policies. Disability resulting from self-inflicted injury was excepted. 
Under the Mutual Life policies payments together were $250 per month, for 60 con- 
secutive months, increasing to $375 per month for another 60 consecutive months, 
and then to $500, until the death of the insured. Under the Penn Mutual policy 
the payments were $25 per month until the death of the insured. There were pro- 
visions for the redetermination of the disability yearly and the cessation of pay- 
ments if the disability ceased. Other provisions of the policies are not material. 

In substance, the petitions alleged: That defendants issued the policies to 
plaintiff; that payment of certain premiums had been made after disability had 
been incurred; that on October 11, 1930, while the insured was traveling on the 
highway in an automobile, he was suddenly attacked by two masked highwaymen 
for the purpose of robbing him; that the highwaymen fired at him twice with shot- 
guns loaded with buckshot, the first of which shots entered his left arm and hand, 
in the region of the wrist, and the second penetrated his left foot; that as a result 
of the injuries so received he suffered the entire and irrecoverable loss of his left 
hand and foot, resulting in immediate total and permanent disability; and that it 
was reasonably certain that such disability would continue during his remaining life- 
time. The prayers were for the recovery of disability payments under the provisions 
of the policies, for return of the premiums paid after disability, and for penalties and 
attorney’s fees under the Louisiana statute (Act La. No. 310 of 1910, § 3). 

The insurance companies defended on the grounds that petitioner had not suf- 
fered total and permanent injury and that his wounds were self-inflicted. 

The jury was waived in writing and the case submitted to the judge on evi- 
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dence, taken in open court, which was in conflict. The judge did not make any 
special findings of fact, but entered judgments in the nature of general verdicts, 
allowing recovery of monthly payments, under the terms of the policies, for the 
term of the life of the insured, and of the premiums paid but denying ‘penalties and 
attorney’s fees. These appeals followed. 

Error is assigned to the action of the court denying motions for judgments in 
favor of defendants. 

[1] Since the District Court heard all the evidence and entered judgment with- 
out making special findings of fact, the result is the same as if general verdicts of 
a jury had been rendered. In considering the motion for judgment, it is not our 
province to resolve the conflict in the evidence, determine its probative force, or 
pass upon the credibility of the witnesses. We are restricted to an inquiry as to 
whether there was any substantial evidence before the court that would support the 
judgment. Bank of Waterproof v. Fidelity & Deposit Co. (C. C. A.) 299 F. 478; 
Fleischmann Const. Co. v. U. S., 270 U. S. 349, 46 S. Ct. 284, 70 L. Ed. 624. 

|2] We will not attempt to extensively review the evidence. The evidence 
establishes with reasonable certainty that plaintiff’s injury is total and permanent 
within the terms of the policies. Plaintiff testified as to the attack substantially as 
alleged in the petitions and was corroborated to some extent by other evidence in 
the record. The evidence tending to show that the wounds were self inflicted did 
not compel a different conclusion. Considering the whole evidence, we cannot say 
there was not substantial evidence before the judge to support the judgment. 

[3] Error is also assigned to the action of the court in fixing the liability of 
defendants under the policies for the entire life of the insured. As to this it is con- 
tended that judgments could not be entered for more than the instalments actually 
due. This contention seems to be technically correct, though the judgment will 
doubtless settle the liability for all future instalments. See United States v. Worley, 
281 U. S. 339, 50 S. Ct. 291, 74 L. Ed. 887; Mobley v. New York Life Ins. Co. (C. 
C. A.) 74 F.(2d) 588, affirmed 55 S. Ct. 876, 79 L. Ed. . The judgments will 
accordingly be modified by restricting them to a recovery of the instalments past 
due at the filing of the suits, with interest. 

Other assignments are without merit. The judgment in each case is modified 
as stated and affirmed. 


JONES v. JEFFERSON STANDARD LIFE INS. CO. No. 7640. 
Circuit Court of Appeals, Fifth Circuit. Oct. 31, 1935. 
79 Federal Reporter (2d) 640. 
1. INSURANCE. 


Payment of initial premium on life policy four months after date of policy 
which provided for payment of annual premiums on each anniversary of date of 
policy held not to keep policy in force beyond expiration of grace period allowed for 
payment of second annual premium, in view of intention in .dating policy three 
months before application to secure lower premium. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

2, INSURANCE. 

_ Date designated in policy for payment of premiums governs, although that date 
1s anterior to time when policy becomes effective upon payment and acceptance of 
first premium. i 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

_ Appeal from the District Court of the United States for the Middle District of 
Georgia; Bascom S. Deaver, Judge. 

Action by Rebecca F. Jones against the Jefferson Standard Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

\ffirmed. 

R. Douglas Feagin and J. E. Feagin, both of Macon, Ga., for appellant. 

Grover Middlebrooks, of Atlanta, Ga., for appellee. 

Before Foster, Hutcheson, and Walker, Circuit Judges. 

Wacker, Circuit Judge. 

_ The court sustained a demurrer to appellant’s petition in a suit on a policy of 
insurance on the life of her deceased husband, and dismissed the suit; the grounds 
stated in the demurrer being: (1) That plaintiff’s petition sets forth no cause of 
action against the defendant; and (2) that plaintiff’s petition shows on its face that 
the policy of insurance sued on had lapsed prior to the date of the insured’s death 
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on April 22, 1934, because of the nonpayment of the second premium on said policy, 
which fell due on February 27, 1934, and that, therefore, at the time of the death of 
the insured, said policy was not in force or effect, and had no value whatsoever. 

Copies of the policy sued on and of the application in pursuance of which it 
was issued were made exhibits to the petition and parts thereof. The insured’s 
application was made and dated May 12, 1933. That application correctly disclosed 
insured’s age, stating that he was born on August 18, 1897, and the answer to the 
question “Nearest birthday. Age,” being, “35.” To the question contained in the 
application, “State here any special feature desired, such as dating of policy, short 
term, premium, of time settlements, etc.,” the answer was, “Date Policy Feby. 17, 
1933. Age 35.” Allegations of the petition showed the following: The policy sued 
on was delivered to the insured on June 20, 1933, at which time the insured paid the 
first year’s premium, $54.78. The insured died on or about April 22, 1934. The 
insured notified the defendant (appellee) by letter dated March 20, 1934, that he 
had paid the last premium June 20, and that the next premium was not due until 
June 20, 1934. The petition alleged: “The defendant did not answer this letter, and 
acquiesced in same.” The policy sued on contains the following: 

“This insurance is granted in consideration of the application for this policy 
and of Fifty-Four and 78/100 Dollars, being the premium for the term of the first 
policy year, and the payment of a like sum to the said Company on each anniversary 
of the date of this policy as shown below. * * * 

“In Witness Whereof, the Jefferson Standard Life Insurance Company has 
caused this contract to be signed by its President and its Secretary, at its home 
Office in the City of Greensboro, N. C., on this the 17th day of February, One 
Thousand Nine Hundred and Thirty Three, referred to above as the date of this 
ol (The just set out provision is the concluding clause of the body of the 
policy). 

“In the payment of any premium under this policy, or installment thereof pro- 
vided herein, except the first, a grace of one month (not less than thirty days) will 
be allowed, subject to an interest charge of six per cent. * * * 

“This policy does not take effect until the first annual premium, or installment 
thereof, shall have been actually paid during the lifetime and good health of the 
Insured. Subsequent premiums are payable in advance to the Company at its home 
office, but may be paid to an authorized agent in exchange for an official receipt 
signed by the Secretary and countersigned by the agent. * - 

“In case of default in the payment of any premium, or installment of premium, 
or notice given for any renewal premium or portion thereof, this policy shall cease 
and determine and the payment received hereon shall become the property of the 
Company, except as specified on the second page hereof. The insurance provided for 
in this policy is based upon the payment of premium annually in advance. * * * 

“The Company will admit age upon satisfactory proof; otherwise if age is not 
truly stated in the application, the benefits hereunder will be what the premiums 
actually paid would have purchased at the true age.” a 

A paper containing the following was attached to the policy at the time it was 
delivered to the insured: ' 

“The premiums hereunder shall be payable annually as provided on the first page 
hereof, and the policy shall take effect upon payment of the first annual premium if 
paid during the lifetime and good health of the Insured. Receipt is hereby acknowl- 
edged of the first annual premium. 


“Jefferson Standard Life Insurance Company.” 

The petition asserted the claim that the payment by the insured of $54.78 on 
June 20, 1933, the date the policy was delivered, had the effect of keeping the policy 
in force for a period ending later than the date of the insured’s death, April -22, 1934. 

[1-3] For support of the claim asserted, counsel for appellant invokes the pro- 
vision of the policy as to its not taking effect until the rst annual premium, or 
installment thereof, shall have been actually paid during the lifetime and good health 
of the insured. The circumstances attending the payment by the insured of $54.78 
make it quite plain that what both the insured and the insurer intended to become 
effective upon the making and acceptance of that payment was the policy of insur- 
ance dated February 27, 1933, which, under its terms, by the payment of $54.78 
would be kept in force until the expiration of the prescribed grace period beginning 
upon the expiration of “the first policy year,” which the policy showed began at the 
date referred to in the policy as the date thereof. By requesting that the policy 
applied for be dated February 17, 1933, nearly three months prior to the time his 
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application was made and dated, the insured manifested his desire to get a policy 
calling for a lower premium than would have been called for by a policy under 
which the annual premiums subsequent to the first one would be payable on anni- 
versaries of the date of the policy taking effect upon the payment of the first pre- 
mium. The conduct of the insured at and prior to the time of his payment of the 
premium indicates the absence of his consent to accept a policy calling for the pay- 
ment of higher annual premiums. At the date selected by the insured, February 27, 
1933, the insured’s age, determined by the date of his nearest birthday, was 35 years, 
and his age at the date of the application and at the date of the payment of $54.78 
was 36 years. By express language contained in the policy, the stated annual pre- 
miums subsequent to the first one were payable on each anniversary of the date of 
the policy stated therein, February 17, 1933, and the above-quoted provisions of the 
policy fairly negative the conclusion the payment of $54.78 on June 20, 1933, had, 
or was intended to have, the effect of keeping the policy in force beyond the expira- 
tion of the grace period allowed for the payment of the second annual premium. It 
is well settled that the date mentioned in the policy for the payment of premiums 
governs, though that date is anterior to the time when the policy became effective 
upon the payment and acceptance of the first premium. McCampbell v. New York 
Life Ins. Co., Inc. (C. C. A.) 288 F. 465; Mutual Life Ins. Co. of New York v. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; 
Sellars v. Continental Life Ins. Co. (C. C. A.) 30 F.(2d) 42; Travelers’ Ins. Co. v. 
Wolfe (C. C. A.) 78 F.(2d) 78. The petition’s allegations of fact do not show 
that, in the absence of the payment of any premiums subsequent to the initial one, 
the insurer consented to the policy remaining in force after the expiration of the 
stated grace period immediately following the expiration of “the first policy year.” 
In the absence a different result being brought about by fraud or misrepresentation 
chargeable against a party to the contract, where a policy of insurance shows, as the 
one under consideration does, the dates when premiums subsequent to the first one 
become payable and the period during which the policy is kept in force by the pay- 
ment of a premium, it is not permissible to base the determination of those matters 
upon evidence as to the time when the policy became effective by the payment and 
acceptance of the initial premium. 

In behalf of the appellant it was contended that the claim asserted by the peti- 
tion was supported by the decision in the case of McMaster v. New York Life 
Insurance Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64. The facts of the cited case 
are so variant from those of the instant one that the decision in the former cannot 
properly be accepted as a guide in the disposition of the latter. The evidence in the 
cited case showed that the insurer’s agent who took the insured’s application, with- 
out the knowledge or assent of the insured, inserted in the application the words, 
“Please date the policy the same as application”; that at the time the application was 
made the insurer’s agent stated to the applicant that the policy applied for would 
not be subject to forfeiture until thirteen months had elapsed since the last payment 
of the annual premium; and that when the insurer’s agent took the policies, dated 
the same as the application, to the insured, the agent told the insured that the 
policies were as represented and would insure the insured for thirteen months, 
whereupon the insured paid the agent the full first annual premiums on each of the 
policies, and, without reading the policies, accepted them and put them away. In the 
instant case the policy sued on was dated as requested by the insured himself, and 
it was not made to appear that anything occurred at or prior to the time the policy 
sued on was delivered upon the payment of the first premium whereby the insured 
was misled as to the meaning or effect of the policy, or which indicated that either 
party to the contract understood or believed that the payment of that premium would 
have the effect of keeping the policy in force for thirteen months or for a period 
expiring later than April 22, 1934, the date of the insured’s death. In the cited case, 
evidence as to the insurer’s agent misleading the insured as to the meaning and 
effect of the policies delivered constituted a material element of the case. No such 
teature is present in the instant case. 

It appearing from the allegations of the petition that the policy sued on had 
lapsed prior to the date of the insured’s death, the above-mentioned ruling was not 
erroneous. 


The judgment is affirmed. 
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JEFFERSON STANDARD LIFE INS. CO. v. CLEMMER. No. 3804. 
Circuit Court of Appeals, Fourth Circuit. Oct. 24, 1935. 
79 Federal Reporter (2d) 724. 
1. INSURANCE. 


In action on double indemnity clause of life policy containing exception against 
death by suicide, evidence held insufficient to sustain finding that death of insured 
from gunshot wound was accidental. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

2. INSURANCE. 

Presumption against suicide is not “evidence” but is a rule of law which in 
action such as one on life policy containing clause excluding liability in case of 
suicide requires conclusion, in event of an unexplained death by violent injury, 
that death was not suicidal until credible evidence of self-destruction is offered, 
and when such evidence is offered, whether in course of plaintiff’s or defendant's 
proof, presumption as a rule of law disappears from case and trier of facts passes 
upon issues in usual way. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 

Ordinarily, in actions on life and accident policies, where insurer seeks to avoid 
liability on ground of suicide it is not necessary to refer to presumption against 
suicide in charge to jury although judge may refer in his discretion to improbability 
of suicide as an inference of fact, but jury should be permitted to give inference 
such weight as it deems best, undisturbed by thought that inference has an artificial 
probative force. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

4. INSURANCE. 

In action on double indemnity clause of life policy wherein insurer sought to 
avoid liability on ground death was suicidal, charge, in which court introduced 
presumption against suicide as evidence to be considered by jury and placed burden 
on insurer to satisfy jury by preponderance of evidence held to state presumption 
too strongly. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

5. INSURANCE. 

_ If death from any cause except suicide is insured against, burden is on insurer 
in action on policy to prove the exception; but if death from one specific cause, 
such as accident, is insured against, burden is on policyholder to show that con- 
dition precedent to liability has taken place, and incidence of burden of persuasion 
in such cases is governed by general principles relating to subject unaffected by 
presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

6. INSURANCE. 

In action upon life policy containing double indemnity clause and an exception 
against death by suicide, burden of persuasion rests upon plaintiff to bring himself 
within double indemnity provision, and upon insurer to bring itself within protec- 
tion of suicide clause, and if jury are satisfied by preponderance of evidence that 
death was accidental, verdict should be for plaintiff for full amount, but if satisfied 
by same measure of proof that death was suicidal, verdict should be for insurer, 
and if in state of equipoise as to whether death was accidental or suicidal, verdict 
should be for plaintiff for face of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

7. INSURANCE. 


In aciton on life policy containing double indemnity clause and a_ clause 
exempting insurer from liability in case of death by suicide, if plaintiff foregoes 
claim for double indemnity, and limits action to a single liability, burden of 
persuasion is on insurer; but if insurer admits single liability, and contest 1s over 
double indemnity, burden of persuasion is on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

8. INSURANCE. 

Where insurer’s application for life insurance was made part of contract ot 

insurance delivered to him, he thereby became chargeable with knowledge ot ts 
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contents and responsible for information given over his signature to insurer, 
regardless of whether answers to questions were inserted in application by 
insurer's agent without insured’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

9, INSURANCE. 

In action on life policy where insured in application had represented he had 
not consulted physician whereas in fact he had twice been treated by physicians 
for gonorrhea, evidence showing that if applicant had given true account of his 
medical history further investigation would have been considered necessary by a 
careful insurer to determine on what terms risk should be accepted held insuffi- 


cient for jury on claim that misrepresentation was immaterial (Code Va. 1919, § 
4220). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 
10. INSURANCE. 

That facts suppressed by applicant for life insurance had no causal connection 
with death of insured held not to render them immaterial within Virginia statute 
providing that no statement in application should bar recovery unless material, 
since test is whether insurer would have entered into contract if it had knowledge 
of the suppressed facts (Code Va. 1919, § 4220). 

(For other cases, see Insurance, Dec. Dig. § 291[11].) 

Appeal from the District Court of the United States for the Western District 
of Virginia, at Harrisonburg; John Paul, Judge. 

Action by Thomas F. Clemmer, administrator of Harry Clemmer, deceased, 
gainst the Jefferson Standard Life Insurance Company. Judgment for plaintiff 
(9 F. Supp. 115), and defendant appeals. 

Reversed and remanded. 

Julius C. Smith, of Greensboro, N. C., and Laird L. Conrad, of Harrisonburg, 
Va. (C. R. Wharton, of Greensboro, N. C., Charles Curry, of Staunton, Va., and 
Smith, Wharton & Hudgins, of Greensboro, N. C., on the brief), for appellant. 

S. D. Timberlake, Jr., of Staunton, Va. (Timberlake & Nelson and J. Wesley 
Taylor, all of Staunton, Va., on the brief), for appellee. 

Before Parker, and Soper, Circuit Judges, and Glenn, District Judge. 

Soper, Circuit Judge. 

This appeal is taken from a judgment of $20,000 rendered against the Jeffer- 
son Standard Life Insurance Company, defendant in the District Court, at the 
suit of the administrator of Harry Clemmer, deceased. A policy of insurance, 
in the sum _ of $10,000 was issued to Clemmer on June 6, 1932, with a double 
indemnity clause attached, providing for the payment of an additional $10,000 if 
death should occur to the insured directly and independently of all other causes 
from bodily injury, effected solely through external, violent, and accidental means; 
but this provision did not apply in case death should result from bodily injury 
inflicted by the insured, or intentionally by another person, or from self-destruc- 
tion. On July 28, 1932, the insured was found in a locked bedroom, dead from 
a pistol wound in his forehead; the weapon lying in a pool of blood at his feet. 
he policy contained the general provision that in case of self-destruction, com- 
mitted whether sane or insane, within one year from its date, the extent of 
recovery should be the premiums paid. The company having declined to pay a 
claim for $20,000 presented by the administrator under the policy, the administra- 
tor brought suit for that amount, relying on the double indemnity clause. The 
company paid the premiums received into court, and defended the suit on the 
grounds, inter alia: (1) That the death was suicidal; and (2) that the insured had 
made false representations in his application for the policy, with respect to prior 
illnesses and medical and surgical attention received by him during the preceding 
Nve years. 

_ [1] At the trial, upon the conclusion of all the evidence, the defendant moved 
tor a directed verdict in its favor, but this motion was denied and the issues were 
submitted to the jury. We are of opinion that it was error to refuse the prayer 
lor a directed verdict, for the undisputed evidence tending to show suicide was 
clear and convincing, and left no other reasonable explanation of Clemmer’s death. 
He would have been 30 years of age in September following his death. He was 
the son of well-to-do parents, and had been educated both in the academic and 
legal departments of Washington and Lee University, finishing in 1927. He had, 
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however, never engaged in the practice of law, but, desiring to go into the hotel 
business, had accepted employment at the Stonewall Jackson Hotel and at the 
Stonewall Jackson Golf ‘Club, organizations managed by his brothér-in-law at or 
near Staunton, Va. He was described as a vigorous young man in good health, 
fond of athletics, and of a happy, buoyant disposition. 

At the time of his death, Clemmer was clerk at the hotel, but was temporarily 
on a vaction. He was found dead in his room with the door locked on the inside, 
in a building adjacent the hotel, between 8 and 9 p. m., on July 28, 1932. Medical 
testimony indicated that the death occurred about 1 p. m. An hour before that 
time, he entered an adjacent room of a fellow employee and requested him to go 
to the bank for coupons from bonds which the insured had deposited as collateral 
for a loan. The body was found seated on a side of the bed; the arms or elbows 
were resting on the thighs near the knees, and the feet were 18 to 20 inches apart. 
His head was inclined forward, so that his chin was close to his chest. He was 
clad in his underclothes. There was a round bullet hole in the center of his 
forehead on a line with the top of his eyes, about one-fourth of an inch in 
diameter. The bullet appeared to enter horizontally, but when the wound was 
probed later, it seemed to go in an upward direction, toward the back, at an angle 
of 15 to 20-degrees. A revolver was lying on the floor in a pool of blood, and 
under it there was a clear space showing that it had been dropped before the 
blood flowed. It was lying on the floor directly under the bullet wound in the 
head, and directly beneath the hands of the deceased. 


Dr. Parkins, a witness on behalf of the plaintiff, testified that there was a 
dark discoloration around the wound of about an eighth of an inch in breadth, 
which, at the time, he took to be powder marks. On August 26, 1932, a month 
later, he signed and swore to a statement wherein he said that the wound, includ- 
ing the powder bruise, was about one-half an inch in diameter. At the trial, 
however, he said that it was dark in the room and he was not certain whether 
the discoloration was caused by powder marks or bruised blood. He wiped off 
the wound with a piece of cotton. While not knowing much about the difference 
between marks made by black powder and smokeless powder, he thought that 
marks made by the latter are not nearly so distinct and are more easily removed. 
The undertaker did not notice powder marks, but saw the discoloration around 
the wound. 

Experts testified as to the nature of wounds made by weapons discharged 
close to the head, using black or smokeless powder. This evidence tended to 
show that the wound from a weapon held again the head is large and ragged, and 
burned from the powder and from the flash of the gasses. If black powder is 
used, powder burns are found when the weapon has been discharged within three 
inches or less of the skin. Smokeless powder within three inches leaves a smudge 
that can be wiped off. The reasonable inference from this testimony was that 
the pistol in this case was not discharged in contact with the forehead of the 
deceased, but from a short distance away. 

The weapon was a 32.20 calibre Colt revolver, with a 4-inch barrel. It was 
fully loaded with smokeless cartridges, when found, except as to one exploded 
shell. A new box of cartridges was found on the dresser, and two or three 
cartridges were lying loose. The deceased had bought the box at a hardware 
store in Staunton three or four days before his death. 


A pint bottle, one-half full of whisky, was found on the dresser, and some 
seven or eight similar empty bottles in a drawer of the dresser. There was much 
evidence that the young man was accustomed to the constant use of bootleg liquor, 
and, on occasions, was noticeably under its influence. Evidence as to his financial 
condition, given by his brother, indicated that the deceased had an undivided 
interest in the estate of his father, consisting in large part of farm lands, which 
gave him a net worth of about $10,000; but at the time of his death he was in 
need of ready money. He owed between twelve and thirteen thousand dollars 
to certain banks and small loan companies. One of these banks had made a call 
on him to reduce his indebtedness by a cash payment of $500. Signed promissory 
notes had been left with the bank by the mother of the deceased, so that the 
indebtedness might be renewed during her absence in Europe; but apparently 
the bank in question was not willing to renew without a curtailment of the 
indebtedness. During a period of a few days before his death, the deceased had 
given two or three $5 checks, one of which had been turned down for lack of 
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funds. Five days before his death, he made an application to a small loan com- 
pany for a loan of $300, and was granted a loan of $140. This loan was made 
without security; all of his available collateral being already pledged with the 
banks. There was evidence that during a short period before his death the 
deceased was worried and depressed in regard to the condition of a young woman 
he had gotten in trouble. He spoke to a physician about the matter, and said 
that he had sent the woman to some place for relief. 

Blackwell, a fellow clerk at the hotel, testified that Clemmer on two occasions, 
within four or five months and three or four weeks, respectively, prior to his death, 
had made statements indicating that he was contemplating suicide. Blackwell had 
been employed by the hotel in divers capacities, but was not in its employ at the 
time of the trial He was questioned by his employer, the brother-in-law of 
Clemmer, and by an attorney, when they were seeking information relative to a 
claim against the insurance company two or three days after the death. He 
stated at the time that he did not want anything to do with the case, and did not 
want to tell anything about it one way or the other. The brother-in-law testified 
that Blackwell also said that he knew nothing about the case. 

\n attempt was made to discredit the testimony of Blackwell because of these 
earlier statements. However, the evidence of suicide is sufficient without giving 
consideration at all to Blackwell’s testimony. A similar situation arose in Metropoli- 
tan Life Ins. Co. v. Smith (C. C. A.) 65 F.(2d) 967, 968, where the following was 
said: 

“Tt was further testified that insured was always of a cheerful disposition, that 
he was engaged to be married, had been with his fiancee the evening before his 
death, and left her saying he would see her the following day; and that he had made 
an engagement with one of his attorneys to confer soon after with reference to his 
trial which had been set for an early date, and that insured had expressed absolute 
confidence of his acquittal. 

“Also there was some contradiction as to whether one of the witnesses who 
testified to certain conversations with deceased had been impeached by evidence of 
differing statements; but the conversations which might have tended to establish 
suicidal intent we dismiss from consideration entirely; and we thus also ignore the 
contradicting or impeaching evidence respecting such conversations. These cir- 
cumstances, in the absence of any tangible, substantial evidence of accidental death 
which they might tend to corroborate, do not of themselves tend to contradict the 
conclusion of suicide which we believe inevitably flows from the evidence of the 
actual facts.” 

Notwithstanding the weighty testimony in the pending case strongly indicating 
suicide, it is contended that other circumstances tended to show an accidental death, 
and required the submission of the issue to the jury. Clemmer had acquired the 
pistol when he was clerk or manager of the country club, some miles north of 
Staunton. When he was transferred to the hotel, he usually kept it in a vault in 
the office. Shortly before his death, he made two or more attempts to sell the 
weapon; and a few days before he took it to his room saying that he was going to 
clean it. Some lubricating oil was found in a bottle on the dresser, together with 
several partly filled bottles of toilet accessories, and two or three cloths or rags were 
found in the room. Dr. Parkins, the examining physician and coroner, took the 
weapon with him from the room and later found that it was sticky and rusty, and in 
need of oiling. From these circumstances it is suggested that Clemmer may have 
accidentally discharged the pistol while attempting to clean it. The condition of 
the pistol, however, was accounted for by the fact that it had lain for seven or eight 
hours in a pool of blood, estimated by the doctor to contain more than one gallon, 
and it is quite clear that Clemmer was not cleaning the pistol when shot, for it was 
fully loaded and there was no indication that he had used, or was preparing to use, 
the oil in the room for this purpose. 

It is also suggested, relying upon the statement by one of the experts that such 
a weapon might possibly be discharged by a fall to the floor, that Clemmer acci- 
dentally dropped the revolver, and thereby received the fatal wound. This sugges- 
tion, however, is not reasonably tenable, not only because such an explosion is 
improbable, but because the position of the weapon immediately below the head of 
the deceased, obviously lying where it fell from his hands, indicated that it was not 
disturbed by the shock of an explosion upon contact with the floor. See Burkett 
v. New York Life Ins. Co. (C. C. A.) 56 F.(2d) 105; Love v. New York Life Ins. 
Co. (C. C. A.) 64 F.(2d) 829, 831. 
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Dr. Parkins and Dr. Fulton, the physicians who examined the body shortly 
after it was discovered and before anything in the room had been disturbed, were 
both of the opinion after their examination that the case was one of suicide. Later 
on, during the period of investigation by the plaintiff with a view to a claim against 
the insurance company, doubts assailed them, and, when the time for trial was 
reached, they were able to testify that in their opinion death was accidental. This 
question, of course, was the very one that the jury was chosen to decide, and the 
opinion of the physicians was hardly admissible as evidence, since the circumstances 
were not such as to require medical learning or experience. We are not at liberty 
to consider these opinions of probative force, and they are of value only in so far 
as they disclose a reasonable theory upon which death by accident might be based. 
The reason given by them for their change of attitude seems to us, on the contrary, 
to show that their later views had no sound basis. They said, in effect, that it was 
not possible for the insured to have intentionally shot himself and still remain in the 
position in which he was seated upon the bed. We find ourselves unable to give 
weight to this reason, for it is an admitted fact that after the shot and the death of 
the young man, the body remained seated upon the bed, with the head bent forward 
and the arms resting upon the thighs, and no reason is suggested or occurs to us 
why this result could not have followed an intentional as well as an accidental shoot- 
ing. We have no doubt, after a painstaking examination of all the evidence in the 
case, that the death was caused by suicide, and we find no substantial ground for the 
submission of the theory of accident to the jury. 

This conclusion disposes of this appeal on the broadest ground, but as the case 
must be remanded for a new trial under the federal practice, it becomes neces- 
sary to consider the objections to the judge’s charge raised by the defendant. 
Support for the charge is found in prior decisions of this court, Tabor v. 
Mutual Life Ins. Co., 13 F.(2d) 765; Parrish v. Order of United Com. Travelers, 
232 F. 425; nevertheless, we feel constrained to hold that it cannot be approved as 
a safe guide for the deliberation of the jury. They were told in substance that the 
evidence showed that the insured came to his death either from accident or suicide, 
no other theory being tenable under the circumstances; that the burden was upon 
the plaintiff to prove that death resulted from external, violent, and accidental 
means; that the plaintiff was not required to disprove suicide for the reason that 
there is a presumption of law against suicide, and, therefore, when death happens 
under circumstances which make it doubtful whether it was caused by accident or 
suicide, the presumption is that it was accidental; and this presumption is sufficient, 
in the absence of evidence to the contrary, to sustain the burden of proof as to acci- 
dental death; and when the defendant denies that death was accidental, and asserts 
that it was suicidal, the burden rests upon the defendant to produce evidence to 
overcome the presumption of accident and to satisfy the jury that the death was 
suicidal; and that this burden upon the defendant is met when the jury is satisfied 
that there is no other reasonable explanation of the death but suicide. 


It will be observed that the District Judge in his charge defined the effect 
of the presumption against suicide upon the burden of proof, and the amount of 
the proof required to establish suicide when it becomes an issue of fact in a trial 
upon a life insurance policy containing a double indemnity clause. On these 
subjects, there is great diversity in the decisions of the federal courts, not only 
in the rules announced in the several circuits, but also at different times in the 
same circuit. Much of the confusion has arisen by treating the presumption 
itself, under some conditions, but not under all, as evidence of the fact presumed; 
that is, as an inference to be considered with the other facts in the case tending 
to show accidental death. Thus it has been said that when the cause of death is 
unexplained or undisclosed by evidence, or when evidence tending to prove self- 
destruction is contradicted or impeached, or some evidence adduced is incon- 
sistent with a reasonable hypothesis that death was not self-caused, the presump- 
tion against suicide may prevail.’ This statement must mean that when there 1s 
evidence both ways, some consistent with the theory of suicide and some con- 
sistent with the theory of accident, the weight of the presumption, treating it as 
an inference of fact, is added to the latter; and its probative value has been 
held in many cases to be so great that in order to overcome it, the evidence must 
leave no room for any other reasonable hypothesis than that of suicide.’ Never- 
theless, it is quite generally held that when the uncontradicted evidence shows 
that death was self-inflicted, and excludes every reasonable hypothesis of death 
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from any other cause, the presumption does not prevail and the judge must direct 
a verdict for the defendant.* 

From these views, two consequences have flowed that seem to be out of 
harmony with usually accepted tenets of the law. The burden of proof to show 
suicide has been placed upon the defendant in suits in which the plaintiff relies 
upon death by violent, external, and accidental means, independent of all other 
causes;* and, in order to succeed, the defendant must prove intentional self- 
destruction by evidence which excludes every other reasonable hypothesis of 
death; or, in other words, must prove it beyond a reasonable doubt just as in 
criminal cases the proof of guilt must exclude every reasonable hypothesis of 
innocence.” 

It is obvious that these rules are not easy for judge or jury to apply. It is 
dificult to understand how any amount of testimony can utterly destroy the force 
of an inference so powerful that, with any substantial supporting evidence, it 
will overcome the effect of all opposing evidence. In one situation it amounts 
to substantial evidence per se, while in the other it amounts to nothing at all. 
The explanation is that otherwise there would be no case of suicide in which it 
would be proper for the trial judge to direct a verdict for the insurer, and the 
courts have been unwilling to go that far. Even when a case is submitted to the 
jury under these rules, its function would seem to be confined merely to a con- 
-ideration of the truth of the testimony, for if there is any credible testimony 
in the case which tends to support a reasonable hypothesis of accident, the jury 
must find a verdict for the plaintiff. 

[2] These reflections lead us to adopt the sounder view that the presumption 
against suicide is not evidence at all, but is a rule of law which in a case of this 
kind requires the conclusion, in the event of an unexplained death by violent 
injury, that the death was not suicidal until credible evidence of self-destruction 
is offered. When such evidence is offered, whether it be in the course of the 
plaintiff's proof or by the defendant, the presumption as a rule of law disappears 
from the case and the trier of facts passes upon the issues in the usual way. 
When unexplained death by violence is shown, a defendant who seeks to avoid 
liability on the ground of suicide as the burden of going forward with the evi- 
dence or the issue of suicide will go against him, but if he offers such evidence, 
the burden of persuading the jury that death resulted from accident independ- 
ent of suicide and all other causes remains with the plaintiff, if it rested upon 
him at the beginning, as in a suit upon an accident insurance policy. This phase 
of the trial is well described by Professor Wigmore in his formulation of the 
rules applicable to presumptions, as follows: “The important thing is that there 
is now no longer in force any ruling of law by the judge requiring the jury to 
find according to the presumption. All is then turned into an ordinary question 
.f evidence, and the two or three general facts presupposed in the rule of pre- 
sumption take their place with the rest, and operate, with their own natural force, 
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d Compare Travelers’ Ins. Co. v. Wilkes (C. C. A.) 76 F.(2d) 701. 
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as a part of the total mass of probative matter. The main point to observe js 
that the rule of presumption has vanished; because its function was as a legal 
rule, to settle the matter only provisionally, and to cast upon the opponent the 
duty of producing evidence, and this duty and this legal rule he has satisfied.” 
Wigmore .on Evidence, § 2487, vol. 5, p. 445. 

When the case goes to the jury, they are at liberty to take into consideration 
the abnormality of suicide and to give such probative force, as their judgment 
dictates, to the fact upon which the presumption is based, that is, in a case of 
this sort, to the fact of death by violence; but “it is not weighed down by any 
artificial additional probative effect; they may estimate it for just such intrinsic 
effect as it seems to have under all the circumstances.” Wigmore on Evidence, 
§ 2491, vol. 5, p. 453. See, also, Mobile, J. & K. C. R. Co. v. Turnipseed, 219 U. § 
35, 43, 31 S. Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226, Ann. Cas. I912A, 463- 
New York Life Ins. Co. v. Ross (C. C. A.) 30 F.(2d) 80; New York Life Ins. Co. 
vy. Anderson (C. C. A.) 66 F.(2d) 705; Frankel v. New York Life Ins. Co. (C. ¢. 
A.) 51 F.(2d) 933; Wirthlin v. Mutual Life Ins. Co. (C. C. A.) 56 F.(2d) 137, 86 
A. L. R. 138; Missouri State Life Ins. Co. v. West (C. C. A.) 67 F.(2d) 468; 
Equitable Life Assur. Co. v. Halliburton (C. C. A.) 67 F.(2d) 854; Brunswick v. 
Insurance Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213; Griffith v. Continental 
Cas. Co., 299 Mo. 426, 253 S. W. 1043; Lisbon v. Lyman, 49 N. H. 553; Travelers’ 
Ins. Co. v. Wilkes (C. C A.) 76 F.(2d) 701. 

It is held by eminent law-writers that it is stating the rule too broadly to 
say, in respect to all presumptions, that the burden of persuasion, as distinguished 
‘rom the burden of going forward with the evidence, never shifts from the pro- 
ponent to the party against whom a presumption is invoked; for example, the 
presumption of legitimacy of a child born in wedlock has quite generally been 
held to impose upon the person against whqm it operates the burden to prove 
the contrary by something more than a mere preponderance of the evidence; 
and in every case, it is said, the effect of a presumption upon the burden of per- 
suasion should depend upon the purposes for which the presumption was created. 
See the discussion by Francis H. Bohlen, 68 U. of Pa. L. Rev. 307, 319; Edmund 
H. Morgan, 44 Harv. L. Rev. 906 to 934, 921, 924, 47 H. L. Rev. 59, 83; R. R. Ray 
and C. T. McCormick, 13 Tex, L. Rev. 33, 56. 

We are concerned in the pending case only with the presumption against 
suicide, and our decision is confined to that subject. That presumption is based 
upon nothing more than the fear of death so generally entertained by mankind 
that it is reasonably safe to conclude, in the event of an unexplained death by 
violence, that suicide was not the cause. The crystallization of this balance of 
probability into a presumption of law may have been due, as has been suggested, 
to the desire of the English courts to avoid the forfeiture of the goods and 
chattels of a suicide and the ignominious burial of his body which the law 
required. See Blackstone’s Commentaries, Book 4, Cooley’s Ed. pp. 189, 190; 
19 Marquette L. Rev. 20, 24, 25. Certainly the presumption is not based upon 
any difficulty of producing the evidence or the especial accessibility of the evi- 
dence to one of the parties, or upon the judgment of the courts as to what ts 
socially desirable. Obviously, the presumption is not needed in order that jus- 
tice may be done to the beneficiaries or the representatives of the deceased, for 
jurors do not need to be told that suicide is abnormal, or warned to be fair to 
the plaintiff in a suit on a life insurance policy.® 

[3, 4] Ordinarily, it is not necessary to refer to the presumption against sui- 
cide in the charge to the jury. If the basic fact of death by violence is admitted, 
or proved, the presumption arises, and in the absence of countervailing evidence, 
the judge should direct a verdict for the plaintiff.’ If such evidence is produced, 
the judge should charge the jury in the usual fashion. He may of course refer 
in his discretion to the improbability of suicide as an inference of fact, based on 
the common experience of mankind, but the jury should be permitted to give the 
inference such weight as it deems best, undisturbed by the thought that the infer- 
ence has some sort of artificial probative force which must influence their delib- 
eration. Likewise as to the opposing evidence, the jury should be instructed to 
weigh its credibility and effect in the usual way, and finally, upon the whole evi- 


The existence of the presumption as a rule of law has been denied in the recent case of 
Watkins vy. Prudential Ins. Co., 315 Pa. 497, 173 A. 644, 95 A. L. R. 869. 





Life] Jefferson Standard Life Ins. Co. v. Clemmer 679 


dence, to determine whether death by accident has occurred, bearing in mind 
that if the evidence leaves their minds in such doubt that they are unable to 
decide the point, the verdict should be against the party upon whom the burden 
of persuasion rests. Such a charge can be easily understood and enables the 
jury to do justice to both sides. But when the court goes further and introduces 
the presumption itself as evidence to be considered by the jury, or places the 
burden on the defendant to satisfy the jury by a preponderance of evidence, he 
states the principle too strongly and may cause a miscarriage of justice; and a 
fortiori, when he imports into the trial the rule of reasonable doubt applicable 
in prosecutions for crime, he makes it well-nigh impossible for the jury to find 
for the defendant. The result has been in many cases of self-destruction to be 
found in the books, that judge and jury alike have been unable to take a common- 
sense view of the facts of life, and have seemed to be the only persons in the 
community who did not clearly understand what had taken place. 

It is contended that it was settled by the Supreme Court in Travelers’ Ins. 
Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308, that the burden of 
proof as to suicide in an accident insurance case is on the insurer. In some 
jurisdictions, this view has been reluctantly given effect. New York Life Ins. 
Co. v. Ross (C. C. A.) 30 F.(2d) 80. In others, it has been ignored. (See the 
cases in note 4.) The case, therefore, has not uniformly been recognized as 
binding authority for the rule that the burden of proof is upon the defendant. 
Moreover, it is generally agreed that in later cases, Agnew v. U. S., 165 U. S. 36, 
17 S. Ct. 235, 41 L. Ed. 624, and Holt v. U. S., 218 U. S. 245, 253, 31 S. Ct. 2, 54 L. 
Ed. 1021, 20 Ann. Cas. 1138, the Supreme Court corrected the impression it had 
given in Coffin v. U. S., 156 U. S. 432, 460, 15 S. Ct. 394, 39 L. Ed. 481, that, in our 
system of jurisprudence, a presumption of law should be treated as evidence, 
giving rise to proof to the extent of its efficacy. 

[5] The differences that have arisen as to which party bears the burden of 
persuasion in insurance cases, when the defense is based on suicide, have been 
caused in part by a failure to distinguish between cases in which the plaintiff sues 
on an accident insurance policy or the double indemnity clause of a life insurance 
policy, and cases in which the insurer in a life policy raises the defense of suicide. 
If death from any cause except suicide is insured against, the burden is on the 
company to prove the exception: but if death from one specific cause, such as 
accident, is insured against, the burden is on the policyholder to show that the 
condition precedent to liability has taken place. Home Benefit Ass’n v. Sargent, 
142 U. S. 691, 12 S. Ct. 332, 35 L. Ed. 1160; Parrish v. Order of United Commer- 
cial Travelers (C. C. A.) 232 F. 425; Travelers’ Ins. Co. v. Wilkes (C. C. A.) 76 
F.(2d) 701; Wigmore on Evidence, § 2510 (b) (c). Compare cases in note 4. 
The incidence of the burden of persuasion in these cases is governed by the 
general principles relating to the subject unaffected by the presumption against 
suicide. 

[6, 7] Difficulty may seem to arise where both features are combined in one 
contract, as in the instant case which involves a life insurance policy with double 
indemnity in case of death from bodily injuries effected through external, violent, 
and accidental means. In a suit upon such a policy, the plaintiff may rely upon 
accidental death by external violence as a basis for the recovery of double the 
face of the policy, and the defendant may rely on suicide as a defense to the 
entire claim. In such event, it is clear that the burden of persuasion rests upon 
the plaintiff to bring himself within the double indemnity provision, and upon 
the company to bring itself within the protection of the suicide clause, and it 
becomes necessary to apply these rules so that they do not conflict with one 
another and confuse the trier of facts. There is, in reality, no conflict between 
them. If the jury are satisfied by a prepoonderance of the evidence that the 
death was accidental, their verdict should be for the plaintiff for the full amount. 
If, on the contrary, they are satisfied by the same measure of proof that the death 
was suicidial, they should find a verdict for the defendant. Finally, if their 
minds are in a state of equipoise, and they are unable to determine upon the 
evidence before them whether the death was accidental or suicidal, they should 
not find a verdict for the full amount of the claim, but only for the face of the 
policy; for, in such event, the plaintiff will have failed to meet the burden of 


‘If the basic fact is disputed, it is necessary to instruct the jury as to the effect of the 
presumption. 
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persuasion as to accident, and the company will have failed to meet the burden 
of persuasion as to suicide. Of course if the plaintiff foregoes his claim for 
double indemnity, and limits the suit to a single liability, the burden of persuasion 
is on the company; and, on the other hand, if the company admits single liability 
and the contest is over the double indemnity, the burden of persuasion is on the 
plaintiff. Compare Jefferson Standard Life Ins. Co. v. Jefcoats, 164 Miss. 659, 
143 So. 842; New York Life Ins. Co. v. Anderson (C. C. A.) 66 F.(2d) 705; 
Messervey v. Standard Acc. Ins. Co. (C. C. A.) 58 F.(2d) 186. 

[8, 9] For another reason, irrespective of the question of suicide, we think 
that the defendant in the District Court was entitled to a directed verdict. The 
insured, in his application on May 28, 1932, in answer to the question whether 
he had been disabled or had received medical or surgical treatment within the 
past five years, replied, “No.” He also stated specifically that he had not had a 
number of specified diseases, including, amongst others, syphillis or stricture, and 
finally stated that he had not consulted a doctor for any cause not included in 
his answer to these questions. The truth was that he had been treated by physic- 
ians during the 5-year period, once in 1928 for irritation of the bladder, and 
again in 1929 for gonorrhea. He had also had an attack of gonorrhea in 1924 
previous to the 5-year period. It is contended on behalf of the policyholder that 
these misstatements of the insured should be disregarded on account of evidence 
tending to show that the answers were not made by the insured, but without his 
knowledge were inserted in the application by the agent of the company. It is 
not necessary to consider the effect of the evidence in this respect, for even if it 
should be found strong enough to support the contention, the rights of the parties 
would not be affected. The application was made a part of the contract of insur- 
ance delivered to the insured, and thereby he became chargeable with knowledge 
of the contents and responsible for the information given over his signature to 
the company. New York Life Ins. Co. v. Fletcher, 117 U. S. 519, 529, 6 S. Ct. 
837, 29 L. Ed. 934; Lumber Underwriters v. Rife, 237 U. S. 605, 609, 35 S. Ct. 717, 
59 L. Ed. 1140; New York Life Ins. Co. v. Stewart (C. C. A.) 69 F.(2d) 957; 
Flannagan v. Mutual Ins. Co., 152 Va. 38, 62, 146 S. E. 353. 

The medical director of the defendant company and the medical director of the 
Shenandoah Life Insurance Company each testified that, under the general custom 
and usage of life insurance companies, gonorrhea is considered a serious disease, 
involving a considerable hazard, and if inquiry should show a history of an irrita- 
tion of the bladder and a second attack of gonorrhea, it would be the customary 
practice to make a thorough microscopic examination, and, in most cases, either to 
decline the application or to increase the standard rate, according to the conditions 
found. They also testified that according to enlightened medical opinion, it is at 
least doubltful whether the disease is ever entirely eradicated, and that if a patient 
has had two attacks, it is usually followed in middle life by an enlarged or 
abscessed prostate and concomitant troubles. The only testimony opposed to this 
was given by an insurance agent or underwriter who had had experience for 
twenty years in writing life insurance, and for a period of two years had acted. 
as district manager for a life insurance company. The precise effect of his testi- 
mony it is difficult to state. First declaring that he knew only the practice of 
his own company, he later said he was acquainted with the usages of insurance 
companies generally; and that they did not rate or reject an applicant who had had 
gonorrhea. “As to whether he had it twice, it is the practice of the companies 
I have come in contact with, they don’t consider gonorrhea very serious.” 

Upon the completion of the testimony, the insurance company moved for a 
directed verdict on the ground that the misrepresentations of the insured satisfied 
the terms of the Virginia Statute (Code, § 4220), which provides, in substance, that 
no statement in the application for a policy of life insurance shall bar recovery 
thereon unless it is clearly proved to be material to the risk. This motion the 
court denied, leaving the question of materiality to the jury, to be determined by 
deciding whether the truth as to the past diseases of the insured, if communicated 
to the insurer at the time of the application, would have caused insurance com- 
panies generally to reject the risk altogether, or to increase the premiums. 

This charge set out in substance the generally accepted definition of materiality 
as applied to life insurance ; but, in our opinion, the facts were not such as to justify 
the submission of the issue to the jury. The evidence was clear and convincing 
that if the applicant had given a true account of his medical history, further 
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investigation would have been considered necessary by a careful insurer in order 
to determine on what terms, if any, the risk should be accepted; and there was no 
substantial testimony to the contrary on this point, even if it be supposed that 
a policy writing agent without medical experience is qualified to describe the 
kind of risks generally considered insurable by medical experts. The bearing of 
these facts upon the assumption of the risk by the company was no less material 
than if the applicant had divulged the diseases and refused an examination. In 
that case, the application would of course have been rejected, while here the 
company was burdened with the risk unwittingly and had no opportunity to pass 
upon it. 

[10] It is of no consequence that the facts suppressed had no causal connection 
with the death of the insured, for they affect the very origin of the insurance 
contract, and, except for them, the contract would not have been made. In Penn 
Mut. Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co. (C. C. A.) 72 F. 413, 
428, 38 L. R. A. 33, Taft, Circuit Judge, said: “Materiality of a fact, in insurance 
law, is subjective. It concerns rather the impression which the fact claimed to be 
material would reasonably and naturally convey to the insurer’s mind before the 
event, and at the time the insurance is effected, than the subsequent actual causal 
connection between the fact, or the probable cause it evidences, and the event. 
Thus, it is by no mean conclusive upon the question of the materiality of fact 
that it was actually one link in a chain of causes leading to the event. Watson 
y. Mainwaring, 4 Taunt. 763; Jones v. Insurance Co., 3 C. B. (N. S.) 65; Rose v. 
Insurance Co., 2 Ir. Jur. 206 Insurance Co..v. Schultz, 73 Ill. 586. And, on the 
other hand, it does not disprove that a fact may have been material to the risk 
because it had no actual subsequent relation to the manner in which the event 
insured against did occur. A fair test of the materiality of a fact is found, there- 
fore, in the answer to the question whether reasonably careful and intelligent men 
would have regarded the fact, communicated at the time of effecting the insurance, 
as substantially increasing the chances of the loss insured against. The best 
evidence of this is to be found in the usage and practice of insurance companies in 
regard to raising the rates or in rejecting the risk on becoming aware of the fact.” 

The importance to the insurer of the free exercise of its undoubted right to 
select the risks which it desires to insure is well described in the following state- 
ment from Mutual Life Ins. Co. v. Hurni Packing Co. (C. C. A.) 260 F. 641, 645: 
“A chief part of any insurance company’s business is a discrimination in selecting 
risks lest the natural and average losses may be exceeded. The purpose of the 
inquiries made as to prior consultations or treatments by physicians is to furnish 
to a life insurance company the information, either that the applicant has had 
continuous prior good health or the names of the practitioners consulted, so that 
the company may decide what further inquiries should be made in view of such 
disclosures. That such consultations were for what seemed to the applicant or 
his physician but trivial ailments is beside the question. It is the materiality to 
the company’s investigation and decision as to acceptance of the risk that is 
involved. Inquiries as to prior attacks necessitating the attendance of physicians 
may disclose information not to be found by the medical examiner’s own efforts. 
The history of the patient may be quite essential to supplement a physical exam- 
ination.” 

[11] These statements of the law may not be taken, and were not intended to 
be taken, so broadly as to defeat the purpose of state statutes like section 4220 of 
the Virginia Code, which have been quite generally enacted to relieve against. the 
hardships arising from the strict enforcement at common law of warranties in 
insurance policies concerning matters of no real relation to the risk assumed. See 
Penn Mut. Life Ins. Co. v. Mechanics’ Savings Bank & Trust Co. (C. C. A.) 72 
F. 413, 418, 38 L. R. A. 33. Moreover, the Supreme Court of Appeals of Virginia, 
whose interpretation of the Virginia statute we are bound to follow [see A&tna 
Life Ins. Co. v. Moore, 231 U. S. 543, 553, 34 S. Ct. 186, 58 L. Ed. 356; New York 
Life Ins. Co. v. Cravens, 178 U. S. 389, 395, 20 S. Ct. 962, 44 L. Ed. 1116; Union 
Indemnity Co. v. Dodd (C. C. A.) 21 F.(2d) 709, 55 A. L. R. 735], has construed 
the Virginia statute with that purpose in view. Thus in Modern Woodmen v. 
Lawson, 110 Va. 81, 65 S. E. 509, 135 Am. St. Rep. 927, the court had under 
consideration the Virginia statute in an earlier form which provided that the 
answers of an insured in his application should not bar the right to recovery upon 
the policy unless clearly proved to be willfully false or fraudulently made or mater- 
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ial; and the court ruled that a false answer by the applicant that he had not been 
treated for seven years by a physician, whereas a short time before his death he 
had gotten a prescription from a physician for billiousness, did not avoid the 
policy, holding that such a false statement concerning a mere temporary indisposi- 
tion not affecting the general health of the applicant would not vitiate the policy 
unless clearly proved to be willfully false or fraudulent or material. On the other 
hand, it was held in Flannagan v. Mutual Life Ins. Co., 152 Va. 38, 60, 68, 146 
S. E. 353, 361, a case in which suicide was charged, that a false concealment as to 
a treatment by a physician for a nervous disorder was material to the risk. The 
court made the following statement, which is particularly pertinent to the sup- 
pression of facts in the case at bar: “It is also true that, had the bare outline of 
this situation been revealed to the insurance company, it would either have rejected 
the risk out of hand, or would at least have made an independent examination. In 
any event, the company was entitled to an opportunity to make such an examina- 
tion, and the concealment of facts which would have put it on notice was a 
concealment of facts material to the risk.” 

See, also, New York Life Ins. Co. v. McCarthy (C. C. A.) 22 F.(2d) 241, 244; 
New York Life Ins. Co. v. Hunter (C. C. A.) 32 F.(2d) 173, 175; New York Life 
Ins. Co. v. Stewart (C. C. A.) 69 F.(2d) 957; Mutual Life Ins. Co. of N. Y. v. 
Ontario Metal Prod. Co., L. R. [1925] A. C. 344. 


Reversed and remanded. 


SOVEREIGN CAMP, W. O. W. v. BROWNRIGG. 6 Div. 777. 
Supreme Court of Alabama. Oct. 17, 1935. 
Rehearing Denied Nov. 7, 1935. 
163 Southern Reporter 786. 
1. INSURANCE. 

Certificate of insurance issued by fraternal benefit society, charter or articles 
of incorporation, constitution, and laws of society, application for membership 
and medical examination signed by applicant, and all amendments of constitu- 
tion and laws not detrimental to member or his status, or to which he may have 
expressly assented, constitute contract between society and member (Code 1923, 
§ 8452). 

(For other cases, see Insurance, Dec. Dig. §§ 716, 718, 719[1].) 

3. INSURANCE. 

In action for disability benefits under benefit certificate, averment that sum 
claimed was due held to import that plaintiff’s disability after reaching age of 70 
years, maturing insurer’s obligation to pay, occurred within life of contract, as 
against contention that complaint was demurrable for failure to set out or to 
refer to specific sections of society’s by-laws (Code 1923, § 8452). 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

5. INSURANCE. 

In action for disability benefits under benefit certificate, special pleas aver- 
ring that in application for certificate insured represented date of birth as year 
later than actual date, and hence received insurance at cheaper rate without 
society’s knowledge of true date of birth, and that plaintiff was estopped thereby 
from claiming date of birth other than that specified in application, held pleas of 
estoppel precluding plaintiff from showing date of birth preceding that named in 
application. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

6. INSURANCE. 

In action for disability benefits under benefit certificate, replication to special 
pleas alleging forfeiture of plaintiff’s right to benefits for nonpayment of dues 
averring facts warranting inference that officers of insurer recognized plaintiff's 
right to benefits by treating insurance as in force held demurrable, in absence of 
affirmative averment that application for reinstatement was accepted by insurer 
with notice of previous suspension for nonpayment of dues. 


(For other cases, see Insurance, Dec. Dig. § 815[3].) 
7. INSURANCE. ; ce 

In action for disability benefits under benefit certificate, replication that 
plaintiff had been restored to membership and assessments had been accepted by 
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defendant with knowledge of plaintiff’s previous suspension for nonpayment of 
dues held not demurrable as to defendant’s pleas averring forfeiture of plaintiff’s 
right to benefits under certificate for nonpayment of dues. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 

8. INSURANCE. 

In action for disability benefits under benefit certificate, replication averring 
restoration of plaintiff to membership and acceptance of assessments on cer- 
tificate with notice of previous suspension of plaintiff for nonpayment of dues 
held demurrable as to pleas averring that plaintiff in application gave date of 
birth a vear later than true date, thereby receiving insurance at cheaper rate, 
in absence of averment that representation was made innocently, tender of bal- 
ance due at higher rate, and acceptance thereof with knowledge. 

(For other cases, see Insurance, Dec. Dig. § 815[3].) 

9. INSURANCE. 

Provision of by-laws of fraternal benefit society issuing disability certificate 
providing for payment of annual assessment, and that insured on attaining age 
of 70 if physically disabled might surrender certificate for cancellation and receive 
designated disability benefits, ield not to require insured to continue payment of 
dues and assessments beyond disability after reaching age of 70 during life of 
certificate upon election to surrender certificate and accept benefits. 

(For other cases, see Insurance, Dec. Dig. § 734.) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action to recover disability benefits by Charles H. Brownrigg against the 
Sovereign Camp of the Woodmen of the World. From a judgment for plaintiff, 
defendant appeals. Transferred from Court of Appeals under section 7326, Code 
1923. 

Reversed and remanded. 

Plea 3 is as follows: 

“The defendant for further answer says that it is a Fraternal Benefit Asso- 
ciation, with a lodge system, a ritualistic form of work, a representative form of 
government, without capital stock, and transacting its business without profit and 
ior the sole benefit of its members and their beneficiaries, and the certificate 
herein sued on contained the following: 

“This certificate is issued and accepted subject to all the conditions on the 
back hereof and this certificate together with the Articles of Incorporation, the 
Constitution and Laws of Sovereign Camp of the Woodmen of the World, and 
the application for membership and medical examination shall constitute the 
contract between the Order and the member, and any changes, additions or 
amendments to the Articles of Incorporation, Constitution and Laws hereafter 
made or enactted shall bind the member herein named and his beneficiaries and 
shall govern and control the contract in all respects the same as though such 
changes, additions or amendments had been, made prior thereto and were in force 
at the time of his application for membership, also subject to the By-laws of the 
Camp of which he is a member.’ 

“And the Constitution and By-laws of the defendant Association that are 
now in force and effect and were in force and effect at the time the suit herein 
was filed contains the following provisions: 

“Sec. 63, 1931 Constitution, Laws and By-laws. 


“*(a) In order to accumulate and maintain funds for the payment of the 
benefits stipulated in beneficiary certificates held by the members of this Asso- 
ciation, as and when such benefits accrue, to maintain the reserves thereon and 
to provide for the payment of the expenses of the Association, every member of 
this Association shall pay to the Financial Secretary of his Camp one annual 
assessment each year or one monthly installment of assessment each month, as 
required by these laws or by the provisions of his beneficiary certificate, which 
shall be credited to and known as the Sovereign Camp fund; and he shall also 
pay such camp dues as may be required by the By-laws of his Camp. 

““(b) If he fails to make any such payments on or before the last day of the 
month he shall thereby become suspended, his beneficiary certificate shall be 
void, the contract between such person and the Association shall thereby com- 
pletely terminate, and all moneys paid on account of such membership shall be 
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retained by the Association as his liquidated proportionate part of the cost of 
doing business and the cost of the protection furnished on the life of said mem- 
ber from the delivery of his certificate to the date of his suspension.’ 

“And the defendant avers that the certificate holder, Charles H. Brownrigg 
was at the time of the institution of this suit in default in the payment of his 
assessments as provided by the Certificate, Constitution and Laws and By-laws of 
the defendant Association, and had in accordance with the said Constitution, 
Laws and By-laws of the defendant Association become suspended for non- 
payment of his assessments and dues, and said certificate sued upon had become 
null and void. Wherefore the defendant is not indebted to the plaintiff for any 
disability benefit.” 

Plea 4 is identical with plea 3, except that it alleges plaintiff failed to pay the 
assessment on the certificate sued on for the month of May, 1933, and that the 
certificate became null and void on the Ist day of June, 1933. 

Plea 5 is likewise identical with plea 3, except that it alleges plaintiff failed to 
pay assessment for the month of June, 1933. 

Plea 6 is the same as plea 3, except that it alleges a failure to pay assess- 
ments for the months of May and June, 1933, or subsequent assessments. 

Replication 2 alleges that defendant waived the defense attempted to be set 
up in its pleas in this: 

“That one H. W. McArthy, an agent or servant of the defendant, who was 
then and there acting within the line and scope of his employment and with full 
authority, being thereunto duly authorized by the defendant, and with full knowl- 
edge of all the facts set up in said pleas, and with full knowledge that the plain- 
tiff had been suspended from membership in Camp No. 81 of the defendant at 
Bessemer, Alabama, after May 31, 1933, and with full knowledge of the fact that 
the plaintiff was totally, permanently, physically, disabled by reason of old age 
and claimed to be over the age of seventy years, on June 19, 1933, wrote the fol- 
lowing letter to F. L. Sullivan, financial secretary of said Bessemer Camp: 


“Re: C. H. Brownrigg. 
“*Esteemed Sovereign: 

“ ‘Your letter of June 8th addressed to Mr. De E. Bradshaw, President has 
been referred to this Department for attention. 

““We note your statement that this member is over seventy years of age. 
This does not agree with the statement of the date of his birth given in his 
original application for membership in this Association. Before we can give 
you any definite information regarding the provisions of his certificate, it will be 
necessary for you to forward to this office the sworn statement of some member 
of his family made from the family records or as a matter of family knowledge 
giving his correct date of birth. 

“*Fraternally yours, 


“‘Claim Department 
““By H. W. McArthy.’ 

“It is alleged that this letter was duly received by the addressee; and that on 
July 6, 1933, said agent, while acting as aforesaid, wrote the following letter to said 
Sullivan: 

“Re: Charles H. Brownrigg 
“ ‘Fisteemed Sovereign: 

“In accordance with your request of June 8th addressed to Mr. De E. Brad- 
shaw, President, we are herewith enclosing a form to enable the above named to 
make application for the modified disability benefit available under Certificate No. 
46794 upon the surrender and cancellation of his certificate. 

“ “He may receive this benefit in one sum of $375.48, or in ten equal annual pay- 
ments of $42.48; or he may apply for a certificate of paid-up insurance, based on 
the amount of the modified disability benefit, relieving him of all further payments 
or assessments and assuring the payment of the amount of paid-up insurance to his 
beneficiary at his death. 

“In the event this member does not desire the benefit paid in ten equal annual 
installments, kindly correct the application form to conform with his wishes. 


“‘Fraternally yours, 


“Claim Department 
““By H. W. McArthy. 
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«“*P. S, The prompt payment of all monthly installments of his annual assess- 
ment must be continued until his disability claim is actually allowed and paid.’ 

“It is alleged that this letter was duly received by the addressee; that defendant 
well knew that said letters would induce plaintiff to incur trouble and expense, and 
that he did so incur trouble and expense in having affidavit prepared by a notary, 
health certificate prepared by a physician, in executing application and other papers 
and sending to defendant, and in paying the dues or assessments set out to the local 
financial secretary, which, or a portion thereof, were accepted by defendant from 
said financial secretary and retained by it with knowledge aforesaid. 

‘Tt is further alleged that sometime in September, 1933, defendant failed or 
refused to pay the amount due plaintiff asgmodified disability benefits, acting 
through McArthy, its agent aforesaid; and thi one Yates, an agent or servant of 
defendant, duly authorized and acting within the line and scope of his employ- 
ment, and with full knowledge of all the facts, on September 8, 1933, refused to 
accept any further or additional premiums falling due under the certificate in suit, 
and said Sullivan, as financial secretary aforesaid, on September 30, 1933, refused 
to accept any further payment of premiums and to give an official receipt therefor; 
since which time plaintiff has not been advised of defendant’s willingness to accept 
further payments.” 

Replication 3 alleges that said Yates, as such agent of defendant, with full 
authority and acting within the line and scope of his employment, with full knowl- 
edge of all the facts, and that plaintiff had been suspended as a member of the 
local camp, and was then totally and permanently disabled, and claiming to be over 
seventy years of age, and with knowledge of the fact that plaintiff had paid to 
said Sullivan on July 18, 1933, the total sum due and premium and assessments 
for May and June, 1933, and that plaintiff’s name had been placed upon the roll as 
a member of said local camp, without execution by plaintiff of a certificate of good 
health as required by defendant’s constitution and laws, did accept from said 
Sullivan the payment so made by plaintiff as the total of assessments then due the 
Sovereign Camp by plaintiff for May and June, 1933, and did thereafter accept 
the amount paid by plaintiff to Sullivan as assessment for the month of July, 1933, 
and placed plaintiff’s name on the roll as a member of the Local Camp and of 
the Sovereign Camp of defendant, and that said Yates has retained said premiums 
with knowledge aforesaid. It is further alleged that palintiff, on August 30, 1933, 
paid to Sullivan premium and assessment for the month of August, and that said 
Sullivan and Yates, as agents aforesaid and acting within the line and scope of 
their employment, accepted and retained the same; and that on September 30th 
said Sullivan and Yates, as such agents, refused to accept any further payment 
of premium or assessment falling due under said certificate in suit and to give 
official receipts therefor, since which time defendant has in no wise recanted tts 
refusal or advised plaintiff of its willingness to accept any premiums whatsoever 
falling due under said certificate, all of which premiums have been accepted and 
retained by the defendant with knowledge aforesaid. 

Section 60 of defendant’s laws is, in pertinent part, as follows: “Provided that 
any such member who elected to pay the amount at the foregoing rate of subsection 
(b) on attaining age 70, if physically disabled, may surrender his certificate for 
cancellation and receive in settlement thereof, as an old age benefit, less any 
indebtedness to the Society, the full amount of reserve accumulation, including 
apportionable funds, the amount of such funds to be determined according to the 
plan of apportionment and readjustment now on file with the Sovereign Clerk 
and previously identified in this section, payable in one sum, or take the value 
thereof payable in ten equal annual installments or in the way of a life annuity, or 
In paid-up insurance.” 

Rainey T. Wells, of Omaha, Neb., Wm. B. McCollough, fo Birmingham, and 
Huey, Welch & Stone, of Bessemer, for appellant. 

_ Etheridge & Smithson and Ross, Bumgardner, Ross & Ross, all of Bessemer, 
tor appellee. 

Brown, Justice. 

Indebitatus assumpsit, by appellee, a member of one of appellant’s subordinate 
lodges, against appellant to recover “modified disability benefits” alleged to be the 
sum of $375.48, due to plaintiff under defendant’s system of insurance provided 
ior in its constitution and laws, and evidenced by certificate or policy No. 46794R, 
issued by the defendant to plaintiff on July 24, 1912. 

lhe complaint as last amended consists of three counts, each averring, in sub- 
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stance and legal effect, that the defendant had engaged and promised to pay 
plaintiff said modified disability benefits, upon his attaining the age of seventy 
years, if physically disabled; that plaintiff became seventy years of age on April 
23, 1933, and that sum is due “him from the defendant under his said certificate 
number 46794R, of which the defendant has had notice and has refused to pay.” 

[1-4] The appellant insists that each count of the complaint “is bad, indefinite 
and uncertain because it does not set out or refer to any specific section or provi- 
sion of the Constitution, Laws and By-laws, and the Court will not take judicial 
knowledge of the same.” 

Under the provisions of section 8452 of the Code 1923, the certificate, the 
charter or articles of incorporation, the constitution and laws of the society, the 
application for membership and m@#dical examination signed by the applicant, and 
all amendments of the constitution and laws, not detrimental to the member or 
his status, or to which he may have expressly assented, constitute the contract 
between the parties. Beason v. Sovereign Camp, W. O. W., 208 Ala. 276, 94 So. 
123. 

It is permissible in pleading a contract to state its legal effect, and the aver- 
ment that the sum claimed was “due” imports that the fact which matured the 
obligation to pay—plaintiff’s attaining the age of seventy years, and his disability— 
occurred within the life of the contract. Doullut & Williams v. Hoffman, 204 Ala. 
33, 86 So. 73; American Nat. Ins. Co. v. Moss, 215 Ala. 542, 112 So. 110; Sovereign 
Camp, W. O. W. v. Hubbard, 217 Ala. 431, 116 So. 163. 


The court’s ruling on the demurrer to the several counts is not subject to 
appellant’s criticism. Nor was error committed in allowing the amendment to the 
complaint, after the argument and the charge of the court. As before stated, the 
several counts of the complaint were, in substance, the same, and there was evidence 
tending to support the count added by amendment. Code 1923, § 9513; Martin 
v. Howard, 193 Ala. 477, 68 So. 982; Fields v. Karter, 121 Ala. 329, 25 So. 800. 

Special pleas 3, 4, 5, and 6, interposed by the defendant, set up a defense that 
the plaintiff had forfeited his right to the benefits claimed, in that he had failed to 
pay the dues and assessments for the month of May, 1933, on or before the 
lst day of June, as required by section 63 of the by-laws of the society. 

[5] Special pleas 7 and 8, to state the substance of their averments, aver that 
plaintiff, on June 13, 1912, made application for membership in the defendant's 
organization, and for the issuance of the certificate of insurance to him, upon which 
the suit is based, representing in writing in said application that the date of his 
birth was April 23, 1864; that defendant relied on said representation and was led 
to issue said certificate with plaintiff's age stated therein as 48 years, and to allow 
the plaintiff a cheaper rate for said certificate and the maintenance thereof in force 
than would have been allowed him if his age had been stated as 49 years; and that 
all the payments made by plaintiff to maintain said insurance were at the lower 
rate, and defendant had no knowledge or notice that the date of plaintiff's birth 
and his age were otherwise than set out in said application until he made applica- 
tion for said modified benefits in April, 1933, and therefore the plaintiff is estopped 
to claim otherwise than is set out in his said application, in order to maintain 
his rights under said contract. These averments clearly characterize pleas 7 and 
8 as pleas of estoppel, precluding the plaintiff from showing that he was born in 
1863, and not in 1864, although 1863 was the true date of his birth. Emerson- 
Brantingham Implement Co. v. Arrington, 216 Ala. 21, 112 So. 428; 21 C. J. 1247, 


§ 258. 


Special pleas 9 and 10 set up fraudulent warranties or representations as to 
plaintiff’s age in procuring the issuance of the policy. en 

Issue was joined on the several special pleas without testing their sufficiency, 
and plaintiff undertook to meet the defenses set up therein by special replications 
2 and 3. 


[6] There is an absence of affirmative averment in replication 2, that said 
application for reinstatement was accepted and plaintiff restored to membership by 
the defendant or its sovereign officers, with notice or knowledge of his previous 
suspension for nonpayment of dues and assessments. This replication sets out in 
hec verba certain correspondence between plaintiff and defendant's officer of the 
Sovereign Camp and the financial secretary of the Local Camp. Conceding that 
this correspondence, in the light of the affirmative facts averred in the replication, 
warranted an inference that the officers of the Sovereign Camp, with knowledge ot 
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the fact that plaintiff had been suspended for nonpayment of dues and assessments, 
recognized plaintiff’s right to said modified benefits, by treating the insurance as in 
force, nevertheless this would not render the replication sufficient as against the 
demurrer, as an answer to pleas 3, 4, 5, and 6. Ingalls Steel Products Co. v. Foster 
& Creighton Co., 226 Ala. 122, 145 So. 464; Protective Life Ins. Co. v. Cole, 230 
Ala. 450, 161 So. 818. 

[7, 8] Replication 3 was sufficient as to pleas, 3, 4, 5, and 6, but was insufficient 
and subject to the demurrers as to pleas 7 and 8. Taking the averments of said 
pleas as true, plaintiff had maintained his status as an insured member for more 
than twenty years, on the assertion that he was born on the 23d of April, 1864, and 
was forty-eight years of age when he joined the subordinate lodge, in consequence 
of which he had received protection by paying a less rate than he would have been 
required to pay if he had represented that he was born in 1863. Nothing short of 
averring that said representation was made innocently, and a tender of the balance 
due at the higher rate and acceptance thereof, with knowledge, would answer 
the pleas of estoppel. 

Our judgment, therefore, is that the court erred in overruling the defendant’s 
demurrers to replications 2 and 3, and for this error the judgment must be reversed. 

[9] We are not in agreement with the defendant’s contention that the pro- 
yisions of section 63 of the defendant’s by-laws, interpreted with the provisions 
of section 60, require the member to continue the payment of dues and assessments 
beyond the time his right to the benefits under the contract matured. As before 
stated, the fact that matured the conract and entitled the plaintiff to the modified 
benefits was his attaining the age of seventy years, and his disability, during the 
life of the contract, and if he maintained the contract in force by paying the dues 
and assessments for the month in which he reached his seventieth birthday he was 
not required to pay further if he then elected to surrender his certificate and accept 
the modified benefits. 

We deem it unnecessary to treat the other questions argued as they may not 
arise on another trial. 

For the error noted, let the judgment be reversed. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 

On Rehearing. 

3rown, Justice. 

Appellee insists that the defects in his replication 2, stated in the opinion, were 
not pointed out by specific grounds of demurrer, as required by the statute, section 
9479 of the Code 1923. Grounds of demurrer 41, 42, 43, and 44 aptly raise the 
question, and the replication was also subject to the objection pointed out by 
grounds 15, 34, and 37. 

Pleas 7 and 8 are not grounded on a forfeiture, but they assert, in the circum- 
stances set forth therein, that the plaintiff is estopped to plead and prove what he 
now contends is the true date of his birth in order to mature his rights under the 
contract, as of April 12, 1933. Therefore, the authorities cited by appellee dealing 
with forfeitures and the waiver thereof shed no light on the question. 

Our judgment is that the application for rehearing is without merit, and should 
be overruled. It is so ordered. 

Application overruled. 

Anderson, C. J., and Thomas and Knight, JJ., concur. 


NEW YORK LIFE INS. CO. v. SINQUEFIELD. 4 Div. 71. 

Court of Appeals of Alabama. June 25, 1935. 
Rehearing Denied Aug. 27, 1935. 

we 163 Southern Reporter 809. 

1. INSURANCE. 

_ In action to recover benefits under permanent disability clause of life policy, 

insured’s failure to furnish due proof of total and permanent disability was not 


oe to insurer under plea of general issue, but should have been specifically 
pleaded, . 


(For other cases, see Insurance, Dec. Dig. § 640[4].) 
2. INSURANCE. 
_In action to recover benefits under permanent disability clause of life policy, 
Tetusal to give affirmative charge or to grant insurer’s motion for new trial on 
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ground that insured, as condition precedent to right to maintain action, did not give 
insurer due proof of total and permanent disability held not error where insurer did 
not present such defense by special plea. 

(For other cases, see Insurance, Dec. Dig. § 640[4].) 
3. INSURANCE. 


Affirmative charge, in action to recover benefits under permanent disability 
clause in policy, is properly given where evidence as to insured’s total and permanent 


disability is without conflict and contrary inference cannot reasonably be drawn 
therefrom. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 
4. INSURANCE. 


Whether insured is suffering total and permanent disability as applied to insur- 
ance policies is usually question of fact to be decided by court or jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

5. INSURANCE. 

In action to recover benefits under permanent disability clause of life policy, 
evidence that insured was unable to do substantially all of material acts necessary 
to prosecution of her business or occupation in substantially her customary and 
usual manner after breaking her left shoulder blade held to make question of per- 
manent disability one for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Geneva County; Emmet S. Thigpen, Judge. 

Action to recover disability benefits under a policy of insurance by Minnie L. 
Sinquefield against the New York Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in New York Life Ins. Co. v. Sinquefield 
(4 Div. 838) 163 So. 812. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Mulkey & Mulkey, of Geneva, for appellee. 

BrIcKEN, Presiding Judge. 

Plaintiff (appellee), brought this suit, in the court below, against appellant, the 
New York Life Insurance Company, a corporation, to- recover the sum of $375, as 
damages for the breach of the provisions of a certain life insurance policy issued by 
said company to her on January 10, 1928. The damages sought to be recovered 
were alleged to have accrued from the breach by the defendant company of the 
provisions of a “Permanent Disability Clause,” contained in said policy of insurance, 
and which provided that disability should be considered total whenever the insured 
is so disabled by bodily injury or disease that she is wholly prevented from per- 
forming any work, from following any occupation, or from engaging in any busi- 
ness for remuneration or profit, provided such disability occurred after the insurance 
under the policy took effect and before the anniversary of the policy on which 
insured’s age at nearest birthday is sixty. 

The policy further provided that upon receipt at the company’s home office, 
before default in payment of premium, of due proof that the insured is totally dis- 
abled, as above defined, and will be continuously so disabled for life, or if the proot 
submitted is not conclusive as to the permanency of such disability, but establishes 
that the insured is, and, for a period of not less than three consecutive months 
immediately preceding receipt of proof, has been totally disabled as above defined, 
the company would waive the payment of any premiums falling due during the 
period of continuous total disability and would pay to the insured a monthly income 
of $10 per one thousand of the face of the policy for each completed month from 
the commencement of, and during the period of, continuous disability. 

Upon the trial of the case in the court below, the jury impaneled and sworn to 
try the issue between plaintiff and defendant returned a verdict for the plaintiff 
assessing her damages at $334.57, and judgment was accordingly entered for said 
sum, together with the cost which had accrued. Thereafter the defendant filed its 
motion for a new trial, which motion was overruled and denied by the trial court, 
to which the defendant duly and legally excepted. The appeal in this case is taken 
from the judgment for the plaintiff in said case, and from the judgment of the trial 
court in overruling and denying the motion for a new trial. is 
The errors insisted upon are: (1) The plaintiff failed to furnish the insurer with 
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due proof of total and permanent disability as defined in the policy; (2) the plaintiff 
in the court below failed to prove total disability; and (3) the trial court erred in 
overruling the defendant’s motion for a new trial. 

The complaint filed by plaintiff, in the court below, seeks to recover damages for 
the breach by the defendant of the total disability clause contained in the policy of 
insurance issued by the defendant to the plaintiff. 

The defendant’s answer to the complaint was, “The general issue with leave to 
give in evidence any matter that might be specially pleaded.” 
~ {1} The defendant did not offer any evidence, whatever, in the trial of the case 
in the court below. The defendant did not give, or offer in evidence, any matter 
that might be specially pleaded. The case, therefore, submitted to the court and 
jury was upon the complaint and the defendant's plea of the general issue in response 
thereto. Any failure of the plaintiff to give the insurance company due proof that 
she was totally and permanently disabled, if there was such failure in the proof, 
was not available to defendant under the plea of the general issue, but the. same 
should have been specially pleaded. Manhattan Life Ins. Co. v. Verneuille, 156 Ala. 
502, 597, 598, 47 So. 72; New York Life Ins. Co. v. Turner, 213 Ala. 286, 287, 104 
So. 643. We are further of the opinion that the “proof” offered was “due proof” 
within the meaning of the policy. in 

{2] The trial court, therefore, did not err in refusing to give the affirmative 
charge, in its various aspects, and as applicable to the two counts of the complaint, 
nor in denying and refusing to grant the defendant’s motion for a new trial upon 
the ground that the plaintiff, as a condition precedent to her right to maintain this 
suit, did not give the insurer due proof of her total and permanent disability. That 
defense was not presented by any special plea. 

The real question presented by this appeal is whether or not the plaintiff suffered 
a total and permanent disability against which she was insured by the defendant 
under the policy of insurance which was issued to her by the defendant. 

This court, and the Supreme Court, have frequently defined “total disability” as 
that term is used in the policy of life insurance involved in this case. 

[3] In the case of New York Life Ins. Co. v. Torrance, 224 Ala. 614, 141 So. 


547, 550, the court said: “The term ‘total disability’ is a relative term, depending 
ina measure upon the character of the occupation and the capabilities of the insured, 
and to a large extent upon the circumstances of the particular case. Ordinarily it is 
a question of fact, and not of law.” Travelers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 
So. 909, 911; United States Casualty Co. v. Perryman, 203 Ala. 212, 82 So. 462, 464. 
But where the evidence is without conflict, and a contrary inference cannot reason- 


ably be drawn therefrom, the affirmative charge is properly given. Ellis v. New 
York Life Ins. Co., 214 Ala. 166, 106 So. 689; Metropolitan Life Ins. Co. v. Blue, 
222 Ala. 665, 133 So. 707, 710, 79 A. L. R. 852; A&tna Life Ins. Co. v. Lasseter, 153 
Ala. 630, 40 So. 166, 15 L. R. A. (N. S.) 252. 

Again, in the Torrence Case, supra, the Supreme Court said: “A majority of 
the courts adhere to the liberal rule of construction that the ‘total disability’ contem- 
plated in insurance policies does not mean, as its strict literal construction would 
require, a state of absolute helplessness, but means inability to do substantially all 
of the material acts necessary to the prosecution of insured’s business or occupation, 
n substantially his customary and usual manner (Metropolitan Life Ins. Co. v. 
Bovello, 56 App. D. C. 275, 12 F.(2d) 810, 51 A. L. R. 1040 and note; Note, 41 
A. L. R. 1376; Note, 24 A. L. R. 203; 1 Corpus Juris, 463), and this statement of 
the rule has been noted with approval by this court. United States Casualty Co. v. 
Perryman, supra. And in Metropolitan Life Ins. Co. v. Blue, supra, the court held 
that the words ‘prevented from engaging in any work or occupation,’ as then applied, 
meant ‘prevented from doing substantial and profitable work in his profession.’ ” 

To the same effect is the case of Jefferson Standard Life Ins. Co. v. Simpson, 
228 Ala. 146, 153 So. 198. 

[4] The rule above declared was later followed by this court in the case of 
Pacific Mutual Life Ins. Co. v. Cotton, 25 Ala. App. 439, 148 So. 177, in which this 
court says that cases of total and permanent disability generally involve a question 
of fact. That is to say, whether or not a person is suffering a total and permanent 
disability as applied to insurance policies is usually a question of fact to be decided 
by the court or jury to which that issue may be submitted. 

What does the proof in this case show? The plaintiff was injured in an 
automobile accident on March 3, 1932. On March 31, 1932, Mrs. Sinquefield sent 
to the New York Life Insurance Company her note for an insurance premium, 
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and in the letter accompanying the same she said that she would try and take care 
of the note as soon as she was able, which she then thought would be some time, 
because, as stated by her, “I am still helpless, but will be out as soon as able.” 

Mrs. Sinquefield obtained blanks from the insurance company sent to her to 
enable her to make proof of her disability, and these blanks, after being filled out, 
were returned to the company on July 19, 1932, and in her letter accompanying 
the same she stated: “I was totally disabled when my March premium was due.” 

The company, after it had received the proof submitted by Mrs. Sinquefield, 
wrote her: “We are advised by our Home Office that they have completed a 
thorough investigation in respect to your claim for disability under your policy, 
and from the evidence submitted it does not appear to the company that you have 
been continuously, totally disabled for not less than three consecutive months, within 
the meaning of the disability benefit provision contained in your policy.” And 
the company further advised her that in view of the circumstances, it could not 
favorably consider her claim. 

As stated above, the plaintiff was injured in an automobile accident on March 
3, 1932, at which time she had just passed her 48th birthday. In other words, she 
was 48 years old. In the automobile accident she sustained a physical injury, viz., 
her left shoulder blade was broken. The facts are without dispute. She imme- 
diately consulted a physician, Dr. C. P. Gay, who treated her for her injury by 
strapping down, with adhesive tape, her left shoulder. Her shoulder remained 
in that condition for a period of five weeks, and, according to the physician's 
statement made in writing on July 16, 1932, Dr. Gay stated that Mrs. Sinquefield 
was wholly disabled from engaging in any occupation whatsoever for remunera- 
tion or profit for a period of five weeks immediately following her injury, which 
was the period in which she was under his care and treatment. In the attending 
physician’s report on claim for disability benefits appears this question: “Q. Give 
your opinion as to whether or not the insured will be permanently, continuously 
and wholly prevented for life from pursuing any and all gainful occupation, by 
reason of this disability.” The answer is, “She won’t be wholly disabled, yet she 
complains of her shoulder paining her a great deal at times now. (7-16-32).” 

The question propounded called for the expression of an opinion of the 
physician going much further than the law of this state requires in order that 
liability be fixed against the insurance company. If his opinion had been asked 
as to whether or not the insured will be unable in her then condition, to do sub- 
stantially all of the material acts necessary to the prosecution of insured’s business 
or occupation, in substantially her customary and usual manner as provided in the 
Torrance Case, supra, and in the Cotton Case, supra, and whether or not she had 
been in such condition for three months just last preceding, we do not know what 
the doctor’s statement in response to this question would have been. 

Dr. C. P. McEachern, a practicing physician and surgeon of 37 years’ exper- 
ience, testified in behalf of the plaintiff that he had examined Mrs. Sinquefield’s 
broken shoulder after it had been treated, and that he did not give her any treat- 
ment for it because there was nothing he could do, by way of treatment; that she 
was not able to do everything with her right arm that she was able to do with 
her right arm before she was hurt, because when she uses that right arm it will 
more or less affect the left arm, even if she does not use the left arm, because the 
nerves connect with each other; that whether she was able to wait on customers 
would be according to what they wanted; that some things she could do and some 
things she could not. 

Dr. V. J. Thacker testified in behalf of plaintiff, and, among other things, 
testified as to certain X-ray photographs made by him of Mrs. Sinquefield’s left 
shoulder, which photographs were introduced in evidence, and which showed that 
the broken should blade had never healed; that it was his opinion, from the 
examination made by him of Mrs. Sinquefield’s left shoulder and from the X-ray 
pictures, which were made in November, 1933, that she could not use her left arm 
satisfactorily; that she could move it, but could not do much with it; that if she 
used it at all, it would cause pain, and the motion would be painful, and that she 
would be “handicapped from performing a good many of the duties of a house- 
wife.” The doctor, on being asked if, in his opinion, Mrs. Sinquefield was totally 
unable to perform any of the duties connected with her work as a housewife, said: 
“No, she can perform some of the duties.” The doctor was further asked if in 
his opinion from what he knew of Mrs. Sinquefield, and from what he knew from 
the examination he had made, she was entirely prevented from following any 
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occupation, from performing any work, or from engaging in any business, testified: 
“No, not any occupation.” There were other things in the line of business in 
which Mrs. Sinquefield had formerly engaged that she could not do. 

Plaintiff testified in her own behalf, and among other things stated: “After the 
injury the injured parts were not in a plaster-of-paris cast, but were fastened down 
by adhesive for five weeks. During that time I didn’t use it at all, I couldn't use it 
at all. Then the adhesive was taken off and I have been unable to use it only 
slightly since then, and that was with pain in the arm.” 

Mrs. Adair, a sister of plaintiff testified: “Mrs. Sinquefield is not able to per- 
form any duties of a housewife. She does suffer severe pain when she tries to 
use her left arm and cannot work.” 

[5] In view of the undisputed testimony in this case, we cannot say that plain- 
tif, after her injury, was able to do substantially all of the material acts necessary 
to the prosecution of her business, or occupation, in substantially her customary 
and usual manner. It follows, therefore, that the trial court did not err in refusing 
to give the various general affirmative charges, as requested by defendant. New 
York Life Ins. Co. v. Torrance, 228 Ala. 286, 153 So. 463; Id. (Ala. App.) 153 So. 
458. 

The sufficiency of the evidence was a question for the jury under the instruc- 
tions given by the trial court in the oral charge and in the several special charges 
requested by the defendant. 

[6] The trial court did not err in refusing to give special charge 5, requested 
by defendant. Said charge is double in its declarations, and the pirnciple sought 
to be declared thereby was clearly and amply covered by the court’s general charge. 

There was no error in overruling the defendant’s motion for a new trial and in 
refusing to grant said motion. We cannot say that the verdict of the jury was 
contrary to the evidence as governed by the law of this case, or that the same was 
contrary to the law, as charged by the court. 

The judgment of the lower court is affirmed. 

Affirmed. 


NEW YORK KLIFE INS. CO. v. SINQUEFIELD. 4 Div. 838. 
Supreme Court of Alabama. Oct. 17, 1935. 
Rehearing Denied Noy. 7, 1935. 
163 Southern Reporter 812. 

2. INSURANCE. 

Under life policy which provided for payment of disability benefits upon 
receipt of due proof of disability, furnishing of due proof of disability was con- 
dition precedent to obligation of insurer to pay disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 536.) 

3. INSURANCE. 

Insurer’s plea of general issue in action on disability clause of life policy cast 
upon insured burden of proving that insurer had been given due proof of disability 
as averred in complaint. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

Certiorari to Court of Appeals. 

Petition of New York Life Insurance Company for certiorari to the Court of 
Appeals to review and revise the judgment and decision of that court in New York 
Life Ins. Co. v. Sinquefield, 163 So. 809. 

Writ denied. 

Rushton, Crenshaw & Rushton, of Montgomery, for petitioner. 

Mulkey & Mulkey, of Geneva, for respondent. 

Knicut, Justice. 

_ This case reaches this court on petition for certiorari to review and revise the 
opinion and judgment of the Court of Appeals in the case of New York Life 
Insurance Company v. Minnie L. Sinquefield, 163 So. 809. 

__ {1] In view of the findings of fact by the Court of Appeals, both as to the fur- 
nishing of due proof of disability, and that the evidence was such as to carry the 
case to the jury upon the issue of total permanent disability, the writ prayed for 
must be denied. Postal Telegraph-Cable Co. v. Minderhout, 195 Ala. 420, 71 So. 
91; Birmingham Electric Co. v. Hereford, 227 Ala. 321, 149 So. 863; Loveman, 
Joseph & Loeb vy. Himrod, 226 Ala. 342, 147 So. 163. 

The Court of Appeals found that the proof of disability furnished by the 
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insured was “due proof” within the meaning of the policy contract, and that the 
evidence upon the issue of total permanent disability was sufficient to carry the 
case to the jury. 

However, there are some expressions to be found in the opinion of the Court 
of Appeals that are not in accord with the holdings of this court, and which we 
do not approve. 

The action was brought by the plaintiff upon an insurance contract to recover 
disability benefits. 

The policy contract provided, inter alia: “Upon receipt at the company’s home 
office, before default in payment of premium, of due proof that the insured is 
totally disabled as above defined, and will be continuously so totally disabled for 
life, or if proof submitted is not conclusive as to the permanency of such disability 
but establishes that the insured is, and for a period of not less than three con- 
secutive months immediately preceding receipt of proof has been totally disabled 
as above defined, the following benefits will be granted. 

Under the above-quoted provision of the policy contract, there could be no 
recovery, and no liability, unless (a) the insured’s disability was of such character 
as to meet the conditions, in that respect, of the policy; and (b) unless “due proof” 
of such disability was furnished the company at its home office before default in 
the payment of premiums. 

[2] The furnishing of this due proof of disability constituted a condition 
precedent to any obligation on the part of the insurer to pay disability benefits. The 
obligation to pay disability benefit, therefore, does not rest wholly upon the exis- 
tence of the disability, but it is the receipt by the company of proof of disability 
which is definitely made a condition precedent to an assumption by the insurer 
of the payment of benefits. This court has firmly committed itself to this holding 
in construing insurance contracts similar to the one now before the court. Kimsey 
v. Jefferson Standard Life Ins. Co. (Ala. Sup.) 161 So. 796; McCutchen vy. All 
States Life Ins. Co., 229 Ala. 616, 158 So. 729; McGifford v. Protective Life Ins. 
Co., 227 Ala. 588, 151 So. 349; New England Mutual Life Ins. Co. v. Reynolds, 217 
Ala. 307, 116 So. 151, 59 A. L. R. 1075; Burchfield v. Attna Life Ins. Co., 230 Ala. 
49, 159 So. 235. 

[3] The defendant’s plea of the general issue cast upon the plaintiff the burden 
of proving that she had given the defendant due proof of disability as averred in 
her complaint. Equitable Life Assur. Soc. v. Foster, 230 Ala. 209, 160 So. 117; 
Equitable Life Assur. Soc. v. Dorriety, 229 Ala. 352, 157 So. 59; Sovereign Camp, 
W. O. W. v. Barton (Ala. Sup.) 160 So. 684. 

It is thus apparent that the Court of Appeals inadvertently made the following 
statement: “Any failure of the plaintiff to give the insurance company due proof 
that she was totally and permanently disabled, if there was such failure in the 
proof, was not available to defendant under the plea of the general issue, but the 
same should have been specially pleaded.” 

It further appears that the defendant pleaded, in short, by consent, the general 
issue with leave to give in evidence any matter that might be specially pleaded. 

[4] While the plea of the general issue only was pleaded, it carried the 
recital that leave was granted to give in evidence any matter that might be specially 
pleaded. For treatment of the scope and effect of such a plea, see the case of 
Alabama Clay Products Co. v. Mathews, 220 Ala. 549, 126 So. 869. The plaintiff 
having taken issue upon the plea, the defendant was authorized to avail itself of 
any special defense, to the same extent as if ‘specially pleaded. Allen et al. v. 
Standard Insurance Co., 198 Ala. 522, 73 So. 897; Austin & Sons v. Hunter, 193 
Ala. 163, 69 So. 113; Garnett v. Parry Mfg. Co., 185 Ala. 326, 64 So. 559; Converse 
Bridge Co. v. Collins, 119 Ala. 534, 24 So. 561. 

However, had it been necessary, which was not the case, to prevent by special 
plea the question as to whether due proof of disability had been timely given the 


defendant, the case stood for trial as if such plea had been formally written out 
and filed in the cause. Authorities supra. 


It is earnestly insisted that what purported to be due proof of disability was 
not such proof as the policy contract required. 

In view of the fact that the opinion before us for review does not disclose the 
data, or statement of facts contained in the proofs furnished the company, but 
simply states that, in the opinion of the court, the “proof” was sufficient, we must 
presume that the Court of Appeals did not overlook the rule or principle declared 
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in our recent case of Equitable Life Assur. Soc. vy. Dorriety, supra, defining “due 


proof.” | 
Writ denied. 


Anderson, C. J., and Thomas and Brown, JJ., concur. 


McCLURE v. ATLANTIC LIFE INS. CO. 6 Div. 785 
Supreme Court of Alabama. Oct. 17, 1935. 
Rehearing Denied Noy. 29, 1935. 
164 Southern Reporter 58. 
1. INSURANCE. 

Insured’s testimony which sustained his theory that life policy never became 
effective but was received for examination only and was rejected because of mis- 
representations and that on his offer to promptly surrender policy he was entitled 
to return of notes and check given as premium, on which issue no contradictory 
evidence was presented would sustain recovery against proper parties for loss 
resulting from breach of agreement. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

2. INSURANCE. 

Insurer held not liable to insured for amount insured paid to agent as premium 
on life policy where insured accepted policy on condition that if on examination 
agent’s representations should prove to be false, insured would not accept policy, 
and notes and check were given to agent personally on agent’s promise to finance 
insured if policy was accepted, and insurer had no knowledge of agreement until 
after agency had been discontinued. 

(For other cases, see Insurance, Dec. Dig. § 198[4].) 

4, INSURANCE. 

Insured who refused to accept life policy because of misrepresentations by 
agent held not entitled to recover from insurer part of premium actually remitted 
to insurer by agency, where no issue was submitted touching right of recovery 
under common counts for money received by insurer, and insured’s given charge 
called for verdict for full amount paid, if insured was entitled to verdict. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Circuit Court, Jefferson County; Richard V. Evans, Judge. 

Action by R. J. McClure against the Atlantic Life Insurance Company. From 
a judgment for defendant, plaintiff appeals. 

Transferred from Court of Appeals under section 7326, Code of 1923. 

Affirmed. 

Count 5 of the complaint is as follows: 


“Plaintiff claims of the defendant $579.75 for that, heretofore, on to-wit Feb- 
tuary 7, 1929, in the negotiations between the plaintiff and the defendant, its agents 
or employees while acting within the line and scope of their employment, for the 
sale to the plaintiff of a policy of insurance on the life of the plaintiff for the 
principal: sum of $25,000.00, the defendant, its agents or employees while acting 
within the line and scope of their employment did represent and offer to sell to 
plaintiff a new and special policy contract in which the loan values were so high 
and liberal that, during the fourth or fifth year of the life of such contract the 
plaintiff, under the terms and the conditions thereof could borrow on the poilcy 
sufficient money to repay the premiums previously paid thereon; and that there- 
after the loan values increased under the terms and conditions thereof in an 
amount sufficient to pay the annual premiums on such policy without additional 
payments on premiums by plaintiff, except possibly some interest; that the premium 
thereon was payable annually; that defendant would issue and submit to plaintiff 
tor approval such policy; and that the application prepared at said time and place 
by defendant, its agents or employees while acting within the line and scope of 
eet employment, did contain such stipulations, terms and conditions as set out 
above. 

“Plaintiff further avers he was wholly unacquainted with the terms and 
conditions of said application, and of said proposed new policy, and at said time 
and place advised defendant, its agents and employees while acting within the 
line and scope of their employment thereof; and, plaintiff believing said represen- 


tations, and relying upon their truth, was so induced to and did execute the said 
application. 
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“Plaintiff further avers such representations set out above were each material 
representations, and were made for the purpose of inducing and did induce plaintiff 
to execute such application. 

“Plaintiff further avers that on, to-wit, February 12, 1929, defendant, its 
agents or employees while acting within the line and scope of their employment did 
submit to plaintiff on approval a certain policy in the amount of $25,000.00 on the 
life of the plaintiff; and plaintiff, at said time and place, advised defendant, its 
agents or employees while acting within the line and scope of their employment, 
that he would promptly make an examination of such proposed policy for the 
purpose of ascertaining if the terms and conditions thereof complied with the 
representations set out aforesaid; and thereupon defendant, its agents or employees 
while acting within the line and scope of their employment did represent to 
plaintiff said policy contained all of the terms and conditions as aforesaid and 
that pending the acceptance of the policy so left on approval, plaintiff execute to 
defendant, its agents or employees while acting within the line and scope of their 
employment one note for $665.42, payable 60 days after date and one note for 
$635.67 payable 6 months after date, and a $29.75 in cash; which total sum of 
$1304.75 and interest were given in payment of and paid the first annual premium 
under the terms and conditions of such policy, which said notes were then and 
there executed and delivered together with the sum of $29.75 in cash. 

“And plaintiff further avers that, on to-wit, February 16, 1929 plaintiff did 
ascertain the falsity and untruthfulness of said representations in that said policy 
was not a new and special contract of insurance; that the loan values therein 
provided were not so high or liberal as during the fourth or fifth year plaintiff 
could borrow under the terms and conditions of said policy a sufficient amount 
of money to repay the premiums previously paid thereon; and said policy did not 
contain the terms and conditions and that thereafter the loan values did not 
increase under the terms and conditions thereof in an amount sufficient to pay 
the annual premiums on such policy without additional payments on premiums 
by plaintiff, except possibly some interest; that the premiums due and to become 
due under the terms and conditions thereof were not payable annually; and that, 
immediately upon the discovery thereof, plaintiff disapproved said policy and did 
rescind said purchase and return said proposed policy to defendant, its agents 
or employees while acting within the line and scope of their employment, and 
demanded the return by defendant, its agents or employees while acting within the 
line and scope of their employment to the plaintiff of said two notes and cash 
paid as above. And plaintiff further avers that defendant, its agents or employees 
while acting within the line and scope of their employment did return to plaintiff 
the note for $635.67 described above, but has failed and refused to return to 
plaintiff $29.75 cash and said note for $639.33 described above; that defendant, its 
agents or employees while acting within the line and scope of their employment 
discounted said note to the Birmingham Trust and Savings Bank without the 
knowledge or consent of plaintiff; and plaintiff has paid the same and is the 
owner thereof, all to his damage as aforesaid. Plaintiff admits credit of the 
sum of $100.00 paid in cash on said note, on to-wit, April 13, 1929.” 

The following charge was given at plaintiff's request: 

“(1) The — charges the jury that if you are reasonably satisfied from the 
evidence in this case that the plaintiff is entitled ot recover, the measure of 
damages in this case is the sum of money paid by the plaintiff together with interest 
thereon, from the time it became due and payable.” 

Basil A. Wood; of Birmingham, for appellant. 

Cabaniss & Johnston and Lucien D. Gardner, Jr., all of Birmingham, for 
appellee. 

Bou.pin, Justice. 

Appellant sued appellee on the common counts for money had and received, 
and on a special count, No. 5, which appears in the report of the case. 

The tendencies of the evidence, material on this appeal, may be summarized 
thus : 

The appellee, insurance company, had recently opened an agency to sell life 
insurance. E. D. Sampson & Son were general agents. R. R. Knox was soliciting 
agent, working under the general agency. 

In February, 1929, Knox solicited plaintiff to take a policy. Plaintiff replying 
that he was not in the market for further life insurance, Knox represented that his 
company was issuing special contracts to a limited number of select policyholders, 
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wherein the cash and loan values and dividends were so liberal that after four or 
five years they would be sufficient to cover outlays for premiums to that time, and 
thereafter sufficient to carry the policy; that his agency would advance necessary 
funds to carry the policy until such loan values were available, and thus the policy 
became self-sustaining, except as to interest charges. 

Plaintiff, although questioning the issuance of a policy with any such liberal 
terms, on Knox’s insistence, made an application for the policy and submitted to a 
medical examination. The application was approved, policy issued from the home 
ofice, and sent to the agency for delivery. Knox tendered the policy. 

Plaintiff, who, in the first instance, had advised that the policy must be 
submitted to him for examination, and acceptance only in the event it was found 
to conform to representations, declined to receive the policy unless it was turned 
over to him for examination, which plaintiff was too busy to do at the time. Knox 
then advised he could not turn the policy over to plaintiff unless the premium was 
arranged. Thereupon, plaintiff gave a check payable to Sampson & Son for 
$29.75, covering an interest charge, and a note for $1,275 to cover the annual 
premium. A little later this note was converted into two notes, $665.42 and 
$635.67, in order that the payee, E. D. Sampson & Son, might negotiate one of 
them, and remit to the home office the net amount of the premium for first quarter. 
This check and notes were to be returned in case, on examination, the policy was 
found not to conform to representations, and its acceptance refused, and the same 
returned. 

Promptly plaintiff did examine the policy, found it did not stipulate any such 
benefits, returned same to E. D. Sampson & Son, and demanded surrender of his 
check and notes. 

Meantime, E. D. Sampson & Son had negotiated one of the notes to a bona fide 
holder, and remitted to the home office the net premium for the first quarter, 
which, under contracts in evidence, amounted to some $135. 

After some controversy, E. D. Sampson & Son did surrender the other note, 
agreed to take care of the note which had been negotiated, and did pay some $115 
thereon, leaving, however, a balance of $550, which plaintiff had to pay. The suit 
is to recover from the insurance company this amount and the amount of the 
check. 

The theory of appellant is that the policy never became effective, that it was 
received for examination only, and, on examination, was rejected because of mis- 
representation, and on his offer to promptly surrender the policy, he was entitled 
to have his notes and check returned. 

[1] The plaintiff's testimony sustained this contention. No evidence was 
presented by defendant on this issue. This would sustain a recovery against the 
proper parties for breach of such agreement, and the loss resulting to plaintiff 
therefrom. Norwood vy. Stinnett, 202 Ala. 349, 80 So. 431. 

The representations of a soliciting agent of an insurance company touching the 
terms and benefits of a policy he is seeking to sell are within the line and scope of 
his employment, just as the representations of any other sales agent as to the 
character and quality of his goods. If relied upon, under conditions in which 
they may lawfully be relied upon, the principal is liable for damages proximately 
resulting from such fraud. 

Sut the controlling inquiry is whether such a case is here presented. 

_ Plaintiff's own theory of the case is that he did not rely on these representa- 
tions and accept the policy, incurring loss therefrom. 

At most, plaintiff was induced to issue the check and execute the notes to be 
held as a guaranty that the policy would be returned, if disapproved. 

We may concede the evidence warrants a finding that plaintiff was induced 
to enter into such tentative arrangement by the misrepresentations of Knox, and 
thus plaintiff put in a position to lose by the breach of the agreement to retain and 
return the notes. 

sut was Knox or Sampson & Son, in this matter, acting as agent for the 
insurance company, and within the line and scope of his or their employment? 
Clearly the notes were given to Sampson & Son, personally, on their promise 
to finance plaintiff, if the policy was accepted. It affirmatively appears the com- 
pany had no knowledge of any such arrangement or dealings until advised by 
letter from plaintiff in the following August, after the agency had been discon- 
tinued. 

[2] We are clearly of opinion the loss to plaintiff resulted from breach of a 
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personal and outside contract with Sampson & Son in which they were not acting, 
nor claimed to be acting as agents of the insurance company; and any fraud in 
procuring such a contract was entirely outside the scope of Knox’s agency and 
employment. The insurance company had no connection with it. 

[3] The letter written by the plaintiff to the company was admissible as a 
declaration of the opposing party against interest. In so far as it was corrobora- 
tive of the plaintiff’s contention on the trial, it was harmless. 

[4] Appellant now insists he was entitled ot recover the money actually 
remitted to the home office. 

No issue was submitted to the jury touching a right of recovery under com- 
mon counts for the money received at the home office. No instructions were 
requested on this point. On the contrary plaintiff’s given charge, which we have 
marked (1), expressly called for a verdict for the full amount paid, if plaintiff was 
entitled to a verdict. 

On the issue as thus made, defendant was entitled to the affirmative charge; 
hence, we need not review charges given or refused which are assigned for error. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 





EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. DAVIS. 
6 Div. 778. 
Supreme Court of Alabama. Oct. 10, 1935. 
Rehearing Denied Nov. 29, 1935. 
164 Southern Reporter 86. 


1. INSURANCE. 


“Total permanent disability,” within insurance policy, must be such as to dis- 
qualify insured, not only from engaging in occupation, trade, or profession he was 
engaged in when disability developed, but he must be physically disabled from doing 
and performing substantial features of any gainful occupation, within range of his 
mental and educational capacity, with required skill and accuracy of any such occu- 
pation, and such disability must be presumably permanent and continuous. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. 


“Total disability,” contemplated in insurance policies, does not mean state of 
absolute helplessness, but means inability to do substantially all material acts neces- 
sary to prosecution of insured’s business or occupation, in substantially his customary 
aud usual manner, or to do substantially all material acts necessary to prosecution 
of some gainful business or occupation, which insured was qualified and capable of 
doing, and which requires substantially same character of physical and mental train- 
ing and effort. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

6. INSURANCE. 

Evidence that illiterate laborer, who had lost use of left arm was totally dis- 
abled within group policy, held insufficient for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

7. INSURANCE. 

Death four months after trial of insured, who sued for total disability benefits 
under group policy because of loss of use of left arm, held not to show that he was 
totally disabled, where cause of death or relation of disabled condition thereto did 
not appear. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. APPEAL AND ERROR. 


_ Death after trial of insured, who sued for total disability benefits under group 
policy because of loss of use of left arm, as disclosed by record, could not be con- 
sidered on appeal as evidence of his disability. 

(For other cases, see Appeal and Error, Dec. Dig. § 891.) 

Appeal from Circuit Court, Jefferson County; C. B. Smith, Judge. ; 
_ Action by Jim Davis against the Equitable Life Assurance Society of the United 
States, on a policy of group insurance, wherein, on plaintiff’s death after trial, 
cause was revived in name of Galvester Davis, as administratrix of the estate of 
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Jim Davis, deceased. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals, under section 7326, Code 1923. 

Reversed and remanded. 

Howze & Brown, of Birmingham, for appellant. 

Harsh, Harsh & Hare, of Birmingham, for appellee. 

BouLDIN, Justice. 

The pertinent stipulations of the policy of group insurance, upon which this 
action for total disability benefit is based, read: “In the event my employee while 
insured under the aforesaid policy and before attaining the age of sixty becomes 
totally and permanently disabled by bodily injury or disease and will thereby pre- 
sumably be continuously prevented for life from engaging in any occupation or 
performing any work for compensation of financial value.” And: “It is further 
agreed that * * * the severance of both hands at or above the wrists * * * 
will of themselves be considered as Total and Permanent Disability within the mean- 
ing of this provision.” 

In proof of disability the insured made affidavit, saying: “I became wholly 
disabled as a result of being shot in the left shoulder. Lost use of my left arm.” 

The physician’s statement by Dr. Lester, part of such proofs, discloses the fol- 
lowing questions and answers: 

“a. Is he able to pursue any gainful occupation? If answer is Yes, give date 
first able to resume any duties. a. Unable to use left arm, otherwise good physical 
condition. 

“b. If not, since what date has he been totally unable to engage in any and all 
business duties? b. Unable to use left arm since 11/23/32. * * * 

“d. Is claimant’s condition growing worse? d. No. 

“Describe fully, Diagnosis and Symptoms of injury, infirmity or disease causing 
present disability, with brief description of Physical Findings. Gunshot wound of 
upper left side of chest, left shoulder and arm. Since injury he has been unable 
to use left arm. 

“a. Do you believe the claimant to be so disabled that he is wholly prevented for 
‘life from pursuing any and all gainful occupations? No. 

“b. Or is this total disability only temporary? No total.” 

Dr. Payne testified : “I treated Jim Davis in this cause. He was injured Novem- 
ber 24, 1932, by a gunshot wound in the left side of his cheek, shoulder, forearm, 
and hand. The only thing the matter with the man at the present time is that he 
has not the use of his left arm. * * * I think the nerve that controls the func- 
tions of the left arm and hand is permanently injured so that he will probably never 
be able to use his left arm and hand.” 

Dr. Bradford testified that on examination he found an injury to the left arm 
and shoulder, resulting from being shot with a shotgun. “It is my opinion, profes- 
sional opinion, that the nerve trunk that controls the left arm and hand is severed. 
In this condition, in my judgment, he only slightly has the use of the arm and hand 
or any part of it. This man has not any functional use of the powers of his left 
arm and hand in such sort as to do any manual labor with his left arm and hand 
to any practical measure. * * * I think it (the disability) will be permanent.” 

\fter some evidence tending to show the doctor’s special knowledge of the 
classes of labor done in coal mining, expressing his opinion, over objection, that 
the plaintiff was not in physical condition to do such work, he was asked: “Well, 
now, will you tell the jury whether or not, medically speaking, that man’s condition 
is such that he can do manual labor?” Defendant objected on general grounds, 
and because the testimony called for “invades the province of the jury; calls for 
the conclusion of the witness * * * substitutes the opinion of this witness as 
an expert not only medically but in all kinds and classes of manual labor,” etc. 
Objection being overruled, defendant excepted. Witness answered: “He is not.” 

On cross-examination Dr. Bradford said: “I don’t know of anything to pre- 
veut him from performing a job calling for manual labor that can be performed 
with one hand and one arm if he is capable of doing it. I mean capable mentally 
and physically. I don’t know of any physical incapability he has except the loss of 
his left arm.” The doctor further testified the plaintiff had symptoms of syphilis, 
in the tertiary stage; but his evidence taken as a whole is to the effect that this was 
curable, and he based his opinion of total permanent disability on the fact that he 
Was in like condition as a man who had lost one arm and hand. 

lhe plaintiff was an illiterate colored laborer, thirty-eight years old at the time 
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of his injury; farmed during his early life, and for ten years had worked at load- 
ing coal in a coal mine. He had done no work since his injury, been offered no 
job, and sought none. In training and experience he is to be classed as a “manual 
aborer. 

In two recent cases, considered by the full court, we have reviewed our former 
decisions, and expressed our views on the construction of disability provisions of 
like import as here presented. 

[1] In one of these, Protective Life Ins. Co. v. Hale, 161 So. 248, 252, it was 
said: “The manifest intent of the contract in this case is that the total permanent 
disability maturing the contract must be such as to disqualify him, not only from 
engaging in the occupation, trade, or profession he was engaged in when the dis- 
ability developed, but he must be physically disabled from doing and performing 
the substantial features of any gainful occupation, within the range of his mental 
and educational capacity, with the required skill and accuracy of any such occupa- 
tiou, and such disability must be presumably permanent and continuous. 1 C. J. 
pp. 465, 466, §§ 167, 168 and 169; Metropolitan Life Ins. Co. v. Foster (C. C. A.) 
67 F.(2d) 264.” 

|2] In the other case, Protective Life Ins. Co. v. Wallace, 161 So. 256, 259, it 
was said: “Total disability contemplated in insurance policies like the one under 
consideration ‘does not mean, as its literal construction would require, a state of 
absolute helplessness, but means inability to do substantially all the material acts 
necessary to the prosecution of insured’s business or occupation, in substantially his 
customary and usual manner’; or to do substantially all the material acts necessary 
to the prosecution of some gainful business or occupation, which the insured was 
qualified and capable of doing, and which requires substantially the same character 
of physical and mental training and effort.” 

In Metropolitan Life Ins. Co. v. Foster, 67 F.(2d) 264, 266, decision by the Cir- 
cuit Court of Appeals, Fifth Circuit, cited as authority in our Hale Case, supra, it 
was said: “The evidence shows, and it is common knowledge, that a man with 
only one arm or leg, if not otherwise incapacitated, may do much valuable work 
and engage in many gainful occupations, and there are many cases so holding. 
Metropolitan Life Ins. Co. v. Wann (Tex. Civ. App.) 28 S.W.(2d) 196; Metropoli- 
tan Life Ins. Co. v. Barela (Tex. Civ. App.) 44 S.W.(2d) 494; Buckner v. Jefferson 
Standard Life Ins. Co., 172 N. C. 762, 90 S. E. 897; Hurley v. Bankers’ Life Co., 
198 Towa, 1129, 199 N. W. 343, 37 A. L. R. 146; Jefferson Standard Life Ins. Co. 
v. Parten, 30 Ga. App. 245, 117 S. E. 772; Indiana Life Endowment Co. v. Reed, 4 
Ind. App. 450, 103 N. E. 77. The policy before us expressly recognizes the loss 
of both hands or both feet as a total disability, implying that the loss of one only 
would not in itself be such.” 

This holding touching common knowledge was copied and approved in Metro- 
politan Life Ins. Co. v. Tessier (Tex. Civ. App.) 70 S.W.(2d) 209. ‘To like effect, 
see United States v. Ivey, 64 F.(2d) 653 (C. C. A. 10). 

We are impressed the holding of these cases, and others therein cited, is sound 
in principle. 

[3] It is of common knowledge that a man accustomed to manual labor, if other- 
wise in sound health, is not totally disabled to engage in many gainful occupations 
of that class. 

We may note that our Workmen’s Compensation Law awards compensation for 
loss of one arm for a period of 200 weeks, and for the loss of both arms, other than 
at the shoulder, for a period of 400 weeks. Code, § 7551, subsec. (c). This latter 
period is the same as for total disability generally. Code, § 7551, subsec. (e) (2). 
It is manifest this schedule is a legislative recognition that the loss of one arm is a 
partial disability. 

The general formula above quoted from the Wallace Case is not to be con- 
strued to strike out the word “total” from such contracts, nor to abolish all distinc- 
tion between “partial” and “total” disability. Such construction would rewrite the 
contract, would work a conflict between the Wallace Case and the Hale Case, con- 
sidered at the same time, wherein our former decisions (New York: Life Ins. Co. 
v. Torrance, 224 Ala. 614, 141 So. 547; Metropolitan Life Ins. Co. v. Blue, 222 
Ala. 665, 133 So. 707, 79 A. L. R. 852) are cited and followed. 

[4] A physician testifying as an expert to matters within the realm of pro- 
fessional knowledge may give his opinion on one’s state of health, and the effect 
of debility, resulting from injury or disease, upon his ability or inability to engage 
in work of different kinds. Louisville & Nashville Railroad Co. v. ‘Stewart, 128 
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Ala. 313, 29 So. 562; Mobile Life Ins. Co. v. Walker, 58 Ala. 290; 1 Green. Ev. § 


[5] But this does not license the physician or other expert to invade the province 
of court or jury in dealing with matters of common knowledge. So, when the sole 
permanent disability, according to his testimony, consists in the loss of the use of 
one arm, any opinion on his part that such injury works a total disability to do 
profitable manual labor by one accustomed to such labor should not be received, 
although the witness claims to speak with professional knowledge. 

[6] Defendant was due the affirmative charge as requested. 

|7, 8] Appellee calls attention to the fact, disclosed by the record, that the 
plaintiff came to his death some four months after the trial, and suggests this 
circumstance tends to fortify the claim of disability. 

The cause of death, or any relation of his disabled condition thereto, does not 
appear, even if such matter, occurring after the trial, could be considered. 

Evidence on this line can be available only on another trial. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 


FEDERAL LIFE INS. CO. v. PEARROW. No. 4—4030. 
Supreme Court of Arkansas. Nov. 4, 1935. 
86 Southwestern Reporter (2d) 1106. 
1. INSURANCE. ; he ; ; 

Insurer held liable on life policy providing that insurer should have right to 
forfeit policy when total indebtedness was equal to or in excess of loan value upon 
30 days’ written notice, where insured died 10 days after insurer gave notice of 
cancellation of policy under forfeiture provision. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 

2. INSURANCE. i 

Forfeitures of life policies are not favored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

Insurer held not relieved from liability for penalty and attorney’s fee for fail- 
ure to pay on life policy on ground that insured’s administrator sought recovery for 
greater amount than was due, where mistaken calculation made discrepancy of about 
$3 as to amount of interest owing to insurer, and such interest was upon a separate 
loan contract which was connected with policy only because policy was security for 
repayment of loan. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

\ppeal from Circuit Court, Lee County; W. D. Davenport, Judge. 

Action by W. T. Pearrow, administrator of the estate of Putnam S. Box, 
deceased, against the Federal Life Insurance Company. From a judgment for 
plaintiff, defendant appeals. 

\ firmed. : 

Carmichael & Hendricks, of Little Rock, for appellant. 

H. B. Mixon, of Marianna, for appellee. 

BAKER, Justice. 


_ Chicago Life Insurance Company issued a policy of insurance in January, 1906, 
insuring the life of Putnam S. Box. This policy was issued upon what is generally 
called a “twenty-year-payment plan.” Box paid his last premium in January, 1926, 
and the policy was then paid up. Some time after the issuance of the said policy, 
the Federal Life Insurance Company took over this particular policy and perhaps 
the entire business of the Chicago Life Insurance Company. Some time during thié 
20-vear period Box began to borrow money from the insurance company, borrowing 
the accumulated loan values and pledging the policy for payment. At the time his 
policy was paid up he had borrowed and there was owing to the company $428. 
Upon this he had agreed to pay 5 per cent. interest per annum. At the time he 
borrowed the money, or at least when the last loan agreement was signed, this pro- 
vision became a part of the loan agreement: “Whenever the total indebtedness 
against said policy is equal to or in excess of the loan value thereof, the said 
Company shall have the right to forfeit and cancel said policy upon thirty days 
written notice.” : 

After the maturity of the policy, by the payment of the full number of premiums 
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required, the insurance company sent frequent notices to the last known address 
of the said Box, requesting-him to pay up his interest and advising that upon failure 
to do so his policy would lapse, in accordance with the above-quoted provision of 
the policy, whenever the indebtedness was equal to or exceeded the loan value. For 
some reason these notices were never delivered to Box, but were returned to the 
office of the insurance company. This condition continued, although notices were 
sent at intervals, until September 24, 1934, at which time, we are advised, the indebt- 
edness was equal to the full loan value upon the policy. Thereafter, notices were 
sent at frequent intervals requesting the insured to pay the accumulated interest, 
but no answer was received. However, shortly after the date the policy was paid 
up, on January 24, 1926, the insurance company received a letter from D. S. Plummer, 
an attorney, who stated that Mr. Box understood that at the end of the 20-year 
period he would be entitled to $428 in cash, plus dividends of $245, and that he 
would have a $1,000 paid-up policy. The insurance company, by letter to Mr. 
Plummer, advised that the insured had borrowed $428, so he could not get any more, 
and that his policy would be paid up, subject to the loan, provided the insured paid 
up the interest. Perhaps, this may be said to have been the nearest approach to 
contact with Box for several years after the maturity date. 

Box had lived at Aubrey, Ark., and the last letter the company received from 
him, or his representative, was received from that place in January, 1927. The com- 
pany answered under date of February 2d. Another letter was written by the com- 
pany on March 17, 1930, in which the company requested the insured to pay his 
interest. Another letter was written to the same effect on April 1, 1930, and another 
on April 15th. 

These interest accruals were charged, in addition to the amount of the loan, 
against the loan value of the policy. This was done again in January, 1931. The 
indebtedness had increased to 7. 

In 1933, the company sent another notice showing the accumulated interest. 
This had increased the indebtedness from $474.23 to $497.96. The loan value of the 
policy had increased to $508. 

In January, 1934, the company sent Mr. Box a notice stating that there was tnen 
due $24.90, the payment of which would carry the policy up to January 24, 1935. 
Mr. Box did not pay this $24.90. The notice was returned undelivered. On March 
19, 1934, the accumulated, unused loan value of the policy was used to pay interest 
to September 24, 1934. This increased the indebtedness to $515.50, as of September 
24, 1934, and that was the full loan value of the policy: that is to say, the indebted- 
ness, at that time, equalled the full policy reserve held by the company upon that 
policy. 

Again, in September, the company sent another notice advising that an interest 
payment of $8.59 was due to carry the policy from September 24, 1934, to January 
24, 1935. There was no response to this notice. Thereafter, on November 13, 1934, 
the company sent a letter to the insured at Aubrey, Ark., the last known address, 
advising the insured that as the loan outstanding against his policy had not been 
paid, or the interest thereon, his policy had been lapsed. 

The insured died on the 23d of November, 1934, at Brickey, Ark. The policy 
was payable to his estate. Pearrow was appointed administrator of the estate and 
sued to recover $1,000, less the indebtedness. The first matter to be determined is 
the proposition of the lapsing of the policy. Did the policy lapse automatically 
upon the failure of the insured to pay interest at such time as the indebtedness 
equalled the loan value of the policy, or was there yet something to be done by the 
insurance company before forfeiture would be effective? 

Let it be stated in the beginning of our discussion that the facts in this case were 
stipulated and that there is no controversy in regard thereto. The matter is one of 
interpreting the meaning of the provision in the policy which we have hereinbefore 
quoted. It is not a question of the power or right of the insurance company to can- 
cel the policy, under the conditions shown. We must determine whether or not the 
policy was in fact lapsed or canceled. : 

Referring to the quoted provision of the policy, we find the parties expressly 
contracted that the company should have the right to forfeit and cancel the policy 
when the total indebtedness was equal to or in excess of the loan value. If that 
were all that is set forth in the quoted provision then the appellant company would 
be correct in its contention that there was a lapse, but that is not all of the provision. 
It also provides: “The said company shall have the right to forfeit and cancel said 
policy upon thirty days written notice.” The insurer must first act to cancel or 
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forfeit the policy, if it is so desired. It might waive or defer, for a time, the for- 
feiture it had the power and right to enforce. It did defer or delay the forfeiture 
or lapse for a time. It could not cancel by giving less than 30 days’ written notice. 
It gave the notice on November 13, 1934, and 10 days later Box died. Had it given 
the notice so that the full 30 days would have expired prior to Box’s death, to the 
effect that it had canceled the policy, it would have been entirely within its rights 
and would have been acting in full accord with the provisions of the contract. 

[1, 2] It is insisted that every effort had been made to give Box notice for sev- 
eral years and that he had never received any of the notices, and that, therefore, if 
the company had sent notice immediately after September 24, 1934, at the period 
when the indebtedness equalled the loan value, that Box would not have received it. 
That is a fair presumption and most probably is a correct statement. However, we 
do not know that this is absolutely true. At any rate, the company did not do that. 
It preferred not to lapse the policy, and had made every effort, for a number of 
years, to reach Box, in order to induce him to continue the payments of interest 
upon his indebtedness, and even in September, 1934, sent him notice advising that 
if he would pay $8.59 upon his interest, it would carry his policy to January 24, 
1935. It was not within the terms or provisions of the contract that it should 
lapse of itself. The provision was that the insurance company had the power 
and the right to lapse and forfeit the policy, and it was unwilling to exercise 
that power until November 13, 1934. Had Box lived for 30 days after this 
notice was sent, the forfeiture would have been complete and Box’s estate would 
have been without right of recovery. We are unwilling to read into the policy 
a forfeiture which was not expressly provided by the contract. In fact, for- 
feitures are not favored. Missouri State Life Ins. Co. v. Foster, 188 Ark. 1116, 
69 S.W.(2d) 869. Above case followed in Missouri State Life Ins. Co. v. 
Withers, 188 Ark. 1130, 69 S.W.(2d) 872; Home Life Ins. Co. v. Ward, 189 Ark. 
793, 75 S.W.(2d) 379. 

|3] The only other question open for discussion is whether the insurance 
company became liable for the 12 per cent. penalty and the attorney’s fee, as 
fixed by the court. The contention is made that the administrator was suing for 
a small amount more than he was entitled to recover. There was a mistake in 
the calculation, or a failure to compute interest for a short period, that made a 
discrepancy of about $3. It is certain, however, plaintiff.sued for the $1,000, face 
of the policy, less the amount of the indebtedness due by the estate of Box to 
the insurance company. This was what his complaint called for. He was entitled 
to that amount. The appellant relies upon this error as a reason why it should 
not be taxed with the penalty and attorney’s fee. This might readily have been 
corrected had the appellant called the attention of the trial court to the facts, 
or had the attention of counsel for appellee been called to it. The matter is 
one of demonstrable error, of little practicable importance or effect, and not an 
effort to recover a greater amount than was actually provided for in the policy 
itself. In fact, there is nothing in the policy, as abstracted, providing for the 
payment of interest, which was charged against the proceeds of this policy. 
The interest owing was upon a separate loan contract. It was connected with 
the policy only because the policy was security for repayment of the loan. 

It cannot be said that the appellee sought a recovery for any greater amount 
than was actually due, the full face value of the policy less the indebtedness, 
owing to the company, in accordance with the loan agreement. There was a 
denial of any liability. 

Therefore, the appellee had the right to recover the penalty and the attor- 
ney’s fee. Home Life Ins. Co. v. Ward, 189 Ark. 793, 75 S.W.(2d) 379; Security 
Ins. Co. v. Smith, 183 Ark. 254, 35 S.W.(2d) 581; National Union Fire Ins. Co. v. 
Bynum, 183 Ark. 1100, 40 S.W.(2d) 446. 

The judgment is affirmed. 


METROPOLITAN LIFE INS. CO. v. ROMA. No. 13462. 
Supreme Court of Colorado. Oct. 21, 1935. 
50 Pacific Reporter (2d) 1142. 
1. INSURANCE. 
\ssassination in his own home of insured who was underworld gang leader 
and who had armed guards, kept supply of weapons in home, and operated bullet- 
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proof automobile held not “accidental” under double indemnity clause of life 
policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Assassination in his own home of insured who was underworld gang leader held 
“result of violation of law by insured” and as such excepted by terms of double 
indemnity clause of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE. 

Provision in life policy exempting death due to violation of law held super- 
fluous, since a mere statement of public policy which controls regardless of insur- 
ance contract. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

5. INSURANCE. 

Life insurance contracts which expressly or by construction provide for indem- 
nity for death resulting from perpetration of crime are void. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

6. INSURANCE. 

Action on double indemnity clause of life policy of insured who was under- 
world gang leader and who was assassinated by unknown gangster in his own 
home he/d not maintainable since policy would thus be used as insurance against 
consequences of illegal activities of insured which would violate public policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Butler, C. J., and Hilliard, J., dissenting. 

En Banc. 

Error to District Court, City and County of Denver; Hon. Frank McDonough, 
Sr., Judge. 

Action by Nettie G. Roma against the Metropolitan Life Insurance Company. 
To review a judgment for the plaintiff, the defendant brings error. 

Judgment reversed and cause remanded with directions. 

Henry McAllister and John O. Rames, both of Denver, for plaintiff in error. 

A. R. Morrison, of Denver, for defendant in error. 

BurkE, Justice. 

Plaintiff in error is hereinafter referred to as the company, defendant in 
error as Mrs. Roma, and her deceased husband, Joseph P. Roma, as Roma. 

Roma carried a $2,000 life insurance policy in the company and _ thereto 
attached a double indemnity contract for the same amount in case of accidental 
death not “the result of violation of law by the insured.” Some person, unknown, 
entered Roma’s home and shot him. The company refused payment on the ground 
that Roma’s death was not due to an accident, but the result of his violation otf 
law. Mrs. Roma, beneficiary, brought this suit to collect. To the answer setting 
up said defenses, a general demurrer was filed and sustained. The company 
elected to stand, and to review the judgment for $2,133.33 thereupon entered 
against it, prosecutes this writ. 

The policy was written in November, 1930, in favor of Nettie Greco (plaintiff 
in error), then affianced to Roma and whom he later married. He was killed 
February 18, 1933. The supplemental, or accident, contract provided for payment 
in case of Roma’s death “as the result directly and independently of all other 
causes of bodily injuries sustained through external, violent and accidental means. 
The answer, which for the purpose of this review must be accepted as strictly true 
so far as the facts therein are well pleaded, alleges that Roma’s death did not 
result “from accidental means within the meaning and intent of said supplemental 
contract.” It further alleges, in substance, that for many years prior to his death 
Roma’s vocation was that of a violator of the federal and narcotic laws and 
leader of an underworld gang so engaged, so known to outlaws, police, the press, 
and the public; that the exigencies of his vocation and leadership therein constantly 
subjected him, as he well knew, to assassination, and caused him to go armed and 
attended by armed guards, to keep a supply of weapons in his home, and to own 
and operate a bullet-proof automobile; “that as a direct result of all the foregoing 
and while he was notoriously engaged in the violation of said laws and in con- 
spiracy with others so to do, and inviting death thereby as aforesaid, a certain 
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person or persons, a member or members of said underworld gangs, either rivals, 
enemies or associates of said Roma, but whose names are to defendant unknown, 
secured entrance to his home and shot and killed him.” 

{1, 2] If this answer pleaded death by other than accidental means, as that 
term has been generally interpreted in the law of insurance, or if it pleaded death 
as “the result of violation of law by the insured,” the demurrer was erroneously 
sustained. We think it did both. Diamond v. N. Y. Life Ins. Co. (D. C.) 42 F.(2d) 
910: De Mello v. John Hancock Mut. Life Ins. Co., 281 Mass. 190, 183 N. E. 255. 

[3] We prefer, however, to base the reversal of this judgment on broader and 
more comprehensive grounds. If the contract whose enforcement is here sought 
is contrary to public policy, it is illegal and void and the courts will have nothing 
to do wtih it. Moreover, “it is immateiral whether information of such illegality 
comes from palintiff or defendant, or is disclosed by pleadings or evidence.” Baker 
y. Couch, 74 Colo. 380, 221 P. 1089, 1090. 

All contracts to commit crime are void. 13 C. J. § 342, p. 412; 6 R. C. L. § 
123, p. 715. 

Contracts to defend one for contemplated criminal offenses are void. Bowman 
v. Phillips, 41 Kan. 364, 21 P. 230, 3 L. R. A. 631, 13 Am. St. Rep. 292. 

“A promise to indemnify another for doing a private wrong, or for committing 
a public crime, is against public policy, and is void in law.” Arnold v. Clifford, 1 
Fed. Cas. No. 555, page 1177. 

[4] The provision in this contract excepting death due to violation of law is 
superfluous. It is a mere statement of a public policy which controls regardless of 


contract. Hatch v. Mutual Life Ins. Co., 120 Mass. 550, 21 Am. Rep. 541. 


If the contract pleaded expressly provided for payment in case of Roma’s death 
at the hands of associates, or rivals, or law officers, while engaged in the perpetra- 
tion of the crimes charged to him in this answer, no possible question of its 
illegality could arise. But the violation of public policy is no less certain where 
the parties enter into such a contract for such a purpose though that purpose be 
unexpressed in the writing. The moment the court becomes cognizant of the fact, 
it will refuse further to aid either. If a man cannot buy from a life insurance 
company an express contract to pay his beneficiary if he lose his life in attempt- 
ing murder, he can buy no contract, however worded, enforceable in such a con- 
tingency. Burt v. Union Cent. Life Ins. Co., 187 U. S. 362, 23 S. Ct. 139, 47 L. Ed. 
216. 

It would be an idle gesture to say that one may not expressly insure himself 
against death so resulting and yet permit him to do the same thing by enforcing 
recovery in such a case under a contract silent on the subject. Amicable Society 
y. Bolland, 4 Bligh. (N. S.) 194, 211. 

[5] The courts will not thus construe into a contract a provision which, if 
written there by the parties, would invalidate it. If contracts to defend one for 
contemplated crime, or hold one harmless for the perpetration of crime are void, 
just as certainly, and for the same reason, are contracts of life insurance whick 
expressly or by construction provide for indemnity for death resulting therefrom, 
when so invoked. Any contract providing indemnity for loss of life or property 
resulting from deliberate and intentional lawlessness is a contract to save one 
harmless for attacks upon the state, and the courts will give no ear to a litigant 
whose claim springs from war upon society. 

(6, 7] Whether the company here knew, or should have known, the illegal 
purpose which this policy might serve is immaterial. The company seeks no relief. 
Countless instances might be cited where because of the refusal to enforce con- 
tracts which are against public policy, one of the parties is left in a peculiarly 
advantageous position, or the contrary. With that fact the courts do not concern 
themselves. They will not act as referees to divide the loot, nor attempt to do 
equity between the enemies of society with respect to their wrangles concerning 
the profits of attacks upon her. All attempts to enforce contracts for the violation 
uf law, or for the protection of those who propose to violate law, or for the 
indemnification of those injured by deliberately and intentionally violating the 
law, strike at the very heart of the state and its courts will not wait supinely for 
the parties to raise the question, but will take cognizance of it whenever and 
however it appears and act, or refuse to act, as the welfare of the state demands. 

The judgment is reversed and the cause remanded, with directions to over- 
rule the demurrer and permit Mrs. Roma to reply if she be so advised. 
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Butler, C. J., and Hilliard, J., dissent. 
Bouck, J., concurs in the conclusion. 
Butler, Chief Justice, dissents. 


GULF LIFE INS. CO. v. LE CROY et al. No. 10823. 
Supreme Court of Georgia. Oct. 16, 1935. 
182 Southeastern Reporter 378. 

1. INSURANCE. 

Representations in application will not avoid life policy unless both false and 
fraudulent, where application is not attached to and made part of policy, since 
such application is not part of insurance contract (Code 1933, §§ 56-820, 56-821). 

(For other cases, see Insurnace, Dec. Dig. § 134[2].) 

2. INSURANCE. 

Whether insured procured life policy by fraudulent representations, so as to 
authorize cancellation of policy, held for jury (Code 1933, § 56-281). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

5. INSURANCE. 

Charge precluding cancellation of life policy unless insured induced insurer to 
issue policy by fradulently concealing material facts with intention to defraud 
insurer, which would not have issued policy had it been aware of fact, held not 
error, although insurer claimed that policy was obtained by fraudulent misrepre- 
sentations. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

6. INSURANCE. 

In insurer’s suit to cancel life policy, charge that misrepresentations of imma- 
terial facts would not constitute fraud and that it was for jury to determine 
whether fact was material held not error. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Gilbert and Hutcheson, JJ., dissenting. 

Error from Superior Court, Fulton County; Virlyn B. Moore, Judge. 

Suit by the Gulf Life Insurance Company against Sarah I. Le Croy and 
another. Judgment for defendants, plaintiff's motion for a new trial was over- 
ruled, and plaintiff brings error. 

Affirmed. 

Gulf Life Insurance Company filed a petition against Sarah I. Le Croy and 
James T. Le Croy, seeking to cancel a policy of insurance issued on the life of the 
defendant Sarah I. Le Croy, in which the defendant James T. Le Croy was named 
beneficiary, a copy of said policy being attached to the petition as “Exhibit A.” The 
petition alleged: That the policy was obtained by false and fraudulent representa- 
tions made by Sarah I. Le Croy prior to the issuance of the policy. That on 
March 23, 1923, she made a written application to petitioner for the policy and 
that certain representations therein made were false, a copy of the application being 
attached to the petition as “Exhibit B.” That she answered in the negative the 
fifteen questions in the application in regard to certain diseases, and asserted that 
she had never suffeerd from any of the following diseases: Consumption, paralysis, 
pellagra, heart disease, insanity, fits or convulsions, rheumatism, disease of the 
liver or kidneys, cancer, ulcers, delirium tremens, syphilis, gravel, stricture, or 
accident of any kind. That the representation made by her was false, in that she 
had suffered and was suffering with tuberculosis at the time she made the appli- 
caiton; that she had been coughing and spitting blood since March, 1933; that 
she had suffered with gallstones on or about November, 1931, and was operated 
on for same: that she had an appendix operation some time prior to the year 1931. 
That in making said application she stated she was not pregnant, and that this was 
untrue; she being confined in a hospital on April 17, 1933, and giving premature 
birth to a baby. That on November 20, 1933, petitioner tendered to her all the 
premiums paid on said policy, together with interest at 7 per cent. per annum, and 
stated to her that petitioner considered the policy void and desired to rescind it, and 
requested her to accept the premiums with interest and return the policy for cancel- 
lation. That she refused to do so, and that the tender by petitioner was made 
with coin of the realm. That petitioner has tendered, and now tenders, the sum of 
$6.50 to her, which amount represents the premiums paid, with lawful interest, 
and likewise tendered to the court the said sum and has deposited with the clerk 
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of the court a certified check payable to its clerk, in order that it might be avail- 
able to such person or persons as the court might direct, and that said deposit was 
made as a tender in payment of said paid premiums. That said policy was obtained 
upon false and fraudulent representations and should be canceled, rescinded, and 
decreed to be null and void. The petitioner prayed that process issue, etc.; that 
said policy be decreed null and void, and be ordered by the court to be delivered 
to petitioner for cancellation and rescission; that petitioner be relieved from any 
and all liability under said policy; that the court direct its clerk to pay over the 
said sum of $6.50 to the defendant Sarah I. Le Croy; and that the same be decreed 
to be in full and complete settlement of the said policy of insurance. Other and 
further relief was prayed. 

The defendants filed an answer in which they stated that on April 3, 1933, the 
plaintiff issued a policy of insurance on the life of the defendant Sarah I. Le Croy, 
in which the defendant James T. Le Croy was named beneficiary, a copy of which 
was attached to the petition as “Exhibit A,” but denied the remaining allegations 
of the petition. For further answer the defendants alleged that the policy was 
accepted in good faith; that no facts relevant thereto or to the condition of the 
health of the insured were concealed or misrepresented, but that all facts in con- 
nection therewith were known to the authorized agent of petitioner, to wit, L. E. 
De Loach, both before and at the time of the issuance of the policy; that all pre- 
miums had been paid in good faith until the same were refused by petitioner and 
until the suit was brought, but that petitioner has since refused to accept the pre- 
miums although tendered; that they have been put to great expense in defending the 
suit, requiring advice and an attorney to represent them in defending their rights 
under the contract, all of which expense was occasioned hy the stubborn and litigi- 
ous attitude of petitioner, and that they are entitled to recover their expenses; 
that a reasonable fee for their attorney for representing them is $250, and that they 
are entitled to recover this amount from plaintiff. They prayed that the prayers 
of the petition be denied, and that they have judgment against petitioner for $250. 

Subsequently the plaintiff filed an amendment in which it alleged that at the time 
it entered into the contract of insurance it did not know that the representations, 
as alleged in the original petition, were false, and that petitioner relied upon said 
representations as being true and entered into the contract believing the representa- 
tions to be true; that petitioner did not discover until on or about November 14, 1933, 
that the representations were false: and that on November 20, 1933, petitioner 
tendered to defendant all of the premiums which she had paid, as previously alleged 
in the petition, and that upon refusal to accept the premiums petitioner did, within 
a reasonable time thereafter, to wit, November 22, 1933, file its petition to cancel 
the policy; that petitioner amends Exhibit B of its original petition by showing 
that on the reverse side of the application there set out is the question, “If female, 
are you pregnant?” and opposite the same is the answer, “No”; that the defend- 
ant represented to petitioner that the answer was true, in that on said Exhibit 
B appears a representation, “I do warrant that the foregoing answers and those on 
reverse side are strictly correct, complete and truthful,” but that the representa- 
tion was false, in that the defendant was pregnant at the time, as alleged in the 
original petition. 

The evidence, necessary for consideration, was substantially as follows: The 
staff superintendent and a new solicitor of the insurance company called upon the 
defendant Sarah I. Le Croy for the purpose of writing her an insurance policy. 
Both of them swore that the staff superintendent, E. R. Robertson, asked her certain 
questions as to whether she had ever suffered from consumption, asthma, spitting 
of blood, habitual cough, apoplexy, paralysis, pellagra, heart disease, insanity, fits 
or convulsions, rheumatism, disease of the liver or kidneys, cancer, ulcers, delirium 
tremens, syphilis, gravel, structure, or accident of any kind, or had been attended 
by a physician during the previous twelve months, and that she answered in the 
negative to all of the questions. They both swore that no contest among agents 
Was on at the time. They also swore that as to pregnancy, Robertson pointed to the 
question on the card and she answered in the negative. The card was then signed by 
the agent, L. E. De Loach. Robertson further testified that a few weeks after 
the policy was issued he called upon her, in response to a message from her, and 
that she informed him that “she had to have an examination, that she had applied 
lor some position and they had turned her down on her physical examination, 
and I told her we would be perfectly fair and square, and under her statement, we 
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would return the money which she said then she wanted and was canceling the 
policy, and I offered the money back to her and she decided she didn’t want it, she 
decided to keep the policy. * * * She said she had been turned down by a physi- 
cian for some concern in town due to the fact she was infected with T. B., and that 
was prior to the date of the application, which she had not told us at the time 
we took her application.” Robertson further testified that at the time of taking 
her application he could not tell that she was not in good health; that she sat ina 
chair and that he did not observe that she was pregnant; that he submitted the writ- 
ten question as to pregnancy, rather than asking her by voice, as he did not wish 
to embarrass her; and that she answered in the negative. L. E. De Loach testi- 
fied that three or four months after the policy was issued Mrs. Le Croy asked 
him if her money would be given back in case she had made any misstatement; that 
she had made a misstatement, had had T. B. before she got the policy, but didn’t 
tell them at the time she got the policy; that she found it out by applying for 
a job at a hosiery mill and they turned her down because she had T. B. He tes- 
tified that he did not know she was pregnant at the time the application for insur- 
ance was made. Mrs. Le Croy testified that she was solicited for the insurance, 
that Robertson said there was a contest on at the time, and that he was showing 
De Loach around and wanted to get some business for him because he thought he 
was a nice man, and that his statement had a great deal to do with her taking the 
policy, and that what finally caused her to take it was that he kept on insisting and 
told her she ought to have it. She testified that at the time she put her signature 
on the application card neither Robertson nor De Loach asked any of the questions 
or about anything on the card; that they asked her age and she stated it was 24, 
giving them the date of her birth; that the reason she signed the card was that “he 
laid it on my dresser, and he said, ‘Sign right here I am in a hurry.’” Both of them 
had been there in the room over an hour; that she did not read the card at the time 
and has never read it; that at the time she signed the card she was pregnant and the 
fact was known to her and she did not conceal the fact; that at the time the appli- 
cation was made the general condition of her health was fine; that she was able to 
do her housework. She testified that when asked upon deposition out of court as to 
whether she knew she was pregnant at the time she made the application, she did 
not say “No,” but said, “Yes.” J. T. Le Croy testified that at the time of the appli- 
cation for insurance he was in the room, the kitchen, next to the others, and that 
Robertson did not ask Mrs. Le Croy any questions, but said: “We don’t ask her any 
questions, we don’t care anything about that, we are in a contest and we want this 
application to go through.” That De Loach said: “If you don’t want the policy you 
won't have to take it when it comes back.” He further testified that his wife was 
going to work in the pants factory after that when they made the examination and 
turned her down for tuberculosis; that he knew at the time she got the policy that 
she was pregnant, and anybody who looked at her could see “the fix she was in.” 
The plaintiff introduced in evidence a deposition of Mrs. Le Croy in which she 
swore: “I did not, at the time I signed that card, represent to the company, that I 
did not have the following diseases: (Naming them.) I now say that I did not. I 
did not say at that time that I had not been attended by a physician for twelve 
months. As to the question * * * , Have you been attended by a physician during 
the last twelve months, I may say that but I did not say that I had not been operated 
on. I told him that I had. I signed this card but the doctor filled it out. He said to 
sign that to show that he examined me. I did not know what was on there. He held 
his hand over it. The question seems to be answered wrong because I told him about 
the operation. I was attended by a physician for appendicitis and gall bladder 
trouble, also tonsils, but he didn’t ask me that. I was attended for appendicitis 
about four and a half years ago. I had my tonsils removed about twelve or 
fourteen years ago. I had not been attended by a physician within twelve months 
from the date of that card April 3, 1933. That is wrong because I told him that 
I had been operated on but not in the past twelve months. I had a premature 
baby born on the 18th day of April, 1933, some time after this policy was issued. 
That was about six months after I made application for the policy. At that time 
I did not represent to the Gulf Life Insurance Company that I was not pregnant 
As to the question * * *, I do warrant that the foregoing answers and those on 
the reverse side are strictly correct, I did not, because he didn’t let me read the 
card. I was pregnant at the time. I know Dr. W. T. Rogers. He treated me for 
gall bladder trouble. I had not had any trouble with that since he treated me. 
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I have not been attended by a physician in the last few months nor since I had 
this policy, except at childbirth. I did not know I was pregnant at the time I 
made this application. The baby [was] about eight months of age when it was 
born. The child did not live. The child came on April 18, 1933. Just prior to 
the time the baby was born I had not consulted a physician about my condition. 
Hadn't been to one at all one, two or three months beforehand, or several months. 
I have never suffered with consumption or tuberculosis. As to the question, had I 
ever been to see a doctor about it, Gulf Life doctor examined me. I have never 
been to a doctor of my own. I have never had any coughing or spitting up blood. 
*** 7 went to work right after I applied for this insurance. I just didn’t 
quit—the job didn’t suit me. I was working at the Monarch Pants Factory on 
Whitehall Street. I was not examined there. They never came around and said I 
was not able to work. * * * IT have been able to do my housework all the 
time. I was not in bed any prior to the time the baby was born. I made applica- 
tion to Battle Hill Sanitarium once. That was after the Gulf Life doctor examined 
me. I didn’t try to get in out there. The reason I asked for admission out there is 
because the Gulf Life doctor was the one that said I had it. He said that when 
he came out to examine me. That was six months after the policy was issued. 
*** ] went to this doctor because De Loach asked me to. Asked the doctor to 
come out to the house and see me. I made this application to Battle Hill after the 
policy was issued. * * * I have never been a patient out there. There was no 
difference in my condition at the time the Gulf doctor examined me and the time I 
got the policy of insurance. I haven’t taken any treatment for tuberculosis since 
that doctor told me that. Did not put me on any kind of diet. I did not take milk 
—just eat regular things. I do housework. I haven’t recently been to any doctor for 
any kind of examination. I didn’t spit up any blood along about the first part of 
1933, and haven’t ever spit up any. * * * My employer did not have me examined 
by a doctor. He didn’t at that time advise me that I had incipient tuberculosis. The 
Gulf doctor is the only doctor who ever advised me that. I do not know Dr. 
Charles E. Lawrence in the Candler Building. He has never examined me, unless he 
was the Gulf doctor. * * * I did not know that I was pregnant at the time I 
made this application. * * * That application that I made stating I was not 
pregnant was wrong. I was, as a matter of fact, pregnant. A nurse at Grady sent 
the application out there [to Battle Hill Sanitarium]. That was after the Gulf 
doctor came out. * * * I went down to Grady after the Gulf Life doctor told me 
to go down there and stayed about an hour. Nobody examined me down there. 
*** T mailed the application out there and never heard from it. I didn’t follow 
it up and didn’t go out there. I didn’t think it was no use. * * * I told Mr. 
De Loach I was twenty when I took out my policy, or twenty-three. I did not 
willfully misrepresent anything in connection with my policy. I answered all ques- 
tions truthfully to the best of my knowledge. At the time I signed this applica- 
tion I did not know of having any of the diseases. * * * At the time this 
policy was applied for I told Mr. De Loach that I had had appendicitis, and an 
operation for gall bladder. He said that it didn’t make much difference, he could 
write me a policy and be more satisfied with it than he could before I had the 
operations. * * * As to what Mr. De Loach advised me about the cancellation 
of this policy, he told me to hold my policy and keep it, and not surrender it. 
*** As to the handwriting on the small card, it kind of looks like Mr. De 
Loach’s, I don’t know exactly, but it is not mine, only the signature on that card 
is my writing. I didn’t see any writing in ink on the card at the time I signed it. 
I don’t know what was on it when I signed it. I answered all the questions pro- 
pounded to me by the agent truthfully according to my knowledge. I did not con- 
ceal anything from the agent in regard to my physical condition or health. As 
tar as I knew at the time I filed this application I was in good health, suffered 
no pain, and was doing my housework regularly. * * * I don’t think this large 
card was filled out at the same time the other one was. * * * They held their 
hand over it and told me to sign it, and I signed it. * * * They said, ‘Sign this 
card to show I have been out here to examine you.” * * * I didn’t read the 
card. * * * As to the answers made on there and the knowledge I had of 
what answers were made, I thought he was doing right and knew what he was doing. 
As to whether he refused to let me read it, he held his hand on it and put it down 
on the dresser and said sign it. I started to pick it up and he said just sign it. I 
did not ask him to let me read it. As to whether I asked the purpose of the card, I 
asked for what, and he said ‘To show I have been out there.’ I don’t know whether 
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any of the answers on this card are my answers or not. I signed the card showing 
he had been out there. I thought that was what I signed it for. As to whether 
the answers on the card are true or correct, they are not true. Mr. De Loach 
and Mr. Robertson asked about my operations and I told them. They did not ask 
me if I was pregnant, if I had tuberculosis, or if I had rheumatism. They did did 
not ask me if at that time I was suffering from any kind of disease.” 

Plaintiff introduced the application for insurance, on which were the questions 
as to whether the applicant had ever suffered from any of the diseases herein- 
before mentioned, whether she had been attended by a physician during the preced- 
ing twelve months, and whether she was pregnant, to all of which the answers were 
shown in the negative. The card contained the following: “I do warrant that 
the foregoing answers and those on the reverse side are strictly correct, complete 
and truthful,” under which was the signature of the applicant, Sarah I. Le Croy, 
It is not contended that this was any part of the policy, but it was offered by the 
petitioner to show that false and fraudulent misrepresentations were made to 
procure the policy of insurance. The jury found for the defendants, and the 
plaintiff moved . a new trial. In addition to the general grounds were several 
special grounds: That while cross-examining a witness for the plaintiff, counsel 
for defendants remarked in the presence of the jury, “I want to show you they 
have detectives out there that they have not brought in as witnesses,” whereupon 
the court stated, “I think the statement is improper”; and that in connection with 
certain testimony of the mother-in-law of the defendant Mrs. Le Croy, which had 
been taken by deposition and had not been offered, counsel for defendants remarked 
in the presence of the jury, “Of course, they don’t want her testimony in after they 
took it, they just dropped it like a hot brick.” The court overruled a motion for 
mistrial, after having warned counsel: “Don’t make a statement like that. If you 
want to put it in, Mr. Sheats, you can offer it. You can ask what other testimony 
was taken.” And then said: “I stated the remark of Mr. Sheats was improper. 
are not concerned or interested in that evidence in any way because that evidence is 
There is no testimony as to what the evidence was and gentlemen of the jury, you 
not before you so you will not let that influence you in your decision and that 
remark is ruled out, and it should not have been made.” Movant avers that it is 
probable the injury done by the making of said improper remarks was not 
eradicated by the instructions given by the court that the remarks were improper, 
and avers that they were inflammable and prejudicial to the plaintiff and that the 
court should have rebuked counsel and instructed the jury that such statements 
were improper and should have cautioned the jury against being influenced thereby, 
and that the instructions given by the court were insufficient to remove the 
prejudical effect upon the jury and that the court erred in not granting a mistrial. 
Ground 2. That the court erred in giving the following charge to the jury: “The 
application for insurance, signed by Mrs. Le Croy, which is in evidence, is not 
attached to the policy and is not a part of the policy. Therefore any statements 
or representations contained in the application whether true or untrue, are not 
warranties or part of any agreement between Mrs. Le Croy and the Gulf Life 
Insurance Company, for the misrepresentations of which the contract of insurance 
could be canceled. They are to be considered by the jury solely in connection 
with the question of whether or not Mrs. Le Croy practiced fraud upon the 
company in inducing the company to issue a policy of life insurance on her life. 
Movant avers that the court erred in charging that said application was not “part 
of any agreement between Mrs. Le Croy and the Gulf Life Insurance Company, 
for the misrepresentation of which the contract of insurance could be canceled,” 
and that the court should have instructed the jury that if the representations were 
false and made for the purpose of fraudulently obtaining the policy of insuranc: 
the plaintiff should prevail and the policy be canceled, and that the court’s failure 
to instruct the jury accordingly eliminated from the jury’s consideration the 
question whether Mrs. Le Croy fraudulently made misrepresentations in said 
application for insurance for the purpose of fraudulently obtaining the policy of 
insur ance. Ground 3. That the court erred in charging the jury as follows: 
“Unless the jury should believe that Mrs. Le Croy induced the company to issue 
the policy of insurance by fraudulently concealing from the company material 
facts and that this was done with the intention to defraud the company, when had 
it been aware of the fact, it would not have issued said policy, the jury would not 
be authorized to order the policy canceled.” Movant avers that such charge was 
erroneous and injurious in that it did not instruct the jury correctly as to the law 
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applicable to the issues of the case as it eliminated from the jury’s consideration 
the question whether Mrs. Sarah I. Le Croy made fraudulent misrepretations in 
the application for insurance, and that under said charge the jury was not author- 
ized to consider whether the policy was obtained upon any issue except fraudulent 
concealment, and was not authorized to consider the issues made by the pleadings 
and evidence to the effect that she obtained the policy by fraudulent misrepresen- 
tations in her application for insurance. Ground 4. That the court erred in 
charging the jury as follows: “Misrepresentations of facts which are not material 
to the issue would not amount to fraud. Whether or not a fact is material is a 
question for the jury to determine.” Movant avers that such charge was erroneous 
and injurious to it, in that it was incomplete and indefinite, confusing and mis- 
leading, in that the jury could not ascertain from it what facts or misrepresenta- 
tions of facts the court referred to; that it doubtless had the effect of instructing 
the jury that all facts with reference to misrepresentations by the defendant Mrs. 
Sarah I. Le Croy were not material to the issues involved and did not amount to 
fraud: that it was also erroneous, in that it permitted the jury to invade the 
province of the court and to decide a question of law, namely, what facts were 
competent and what facts were material to the issues involved; that competency 
of evidence is a question for the court and is a matter of law, and the jury has no 
lecal right to consider what facts are material to the issues: involved; and that 
it was hurtful and prejudicial to the cause of plaintiff. The court overruled the 
motion for a new trial, and the petitioner excepted. . 

J. D. Tindall, C. N. Davie, and J. F. Kemp, all of Atlanta, for plaintiff in 

ror. 

E. Harold Sheats and Marion Williamson, both of Atlanta, for defendants 
mm error. 

Syllabus Opinion by the Court. 

Per Curiam. 

1. “Every application for insurance shall be made in the utmost good faith, 
ail the representations contained in such application shall be considered as 
covenanted to be true by the applicant. Any variation by which the nature, 
extent, or character of the risk is changed shall void the policy.” Code 1933, § 
56-820 

2.“Any verbal or written representations of facts by the insured to induce 
the acceptance of the risk, if material, must be true, or the policy shall be void. 
If, however, the party shall have no knowledge, but shall state on the represen- 
tation of others, bona fide, and shall so inform the insurer, the falsity of the 
information shall not void the policy.” Code 1933, § 56-821. 


{1, 2] 3. Where an application for a policy of life insurance is not attached 
to and made a part of the policy, it is not to be regarded as part of the contract, 
and misrepresentations by the applicant will not avoid the policy unless they are 
both false and fraudulent. The evidence in this case did not demand a finding 
that the policy was procured by the applicant through fraud. Johnson v. Ameri- 
can National Life Insurance Co., 134 Ga. 800, 68 S. E. 731. 


[3] 4. The remarks by counsel for the defendant, “I want to show that they 
|the petitioner] have detectives out there that they have not brought in as wit- 
nesses,” and, “Of course, they don’t want her testimony in after they took it, 
they just dropped in like a hot brick,” did not, as a matter of law, require the 
grant of a mistrial. 

[4] 5. The court charged as follows: “The application for insurance signed 
by Mrs. Le Croy, which is in evidence, is not attached to the policy and is not 
a part of the policy. Therefore, any statements or representations contained in 
the application, whether true or untrue, are not warranties or part of any agree- 
ment between Mrs. Le Croy and the Gulf Life Insurance Company, for the mis- 
representations of which the contract of insurance could be canceled. They are 
to be considered by the jury solely in connection with the question of whether 
or not Mrs. Le Croy practiced fraud upon the company in inducing ‘the company 
to issue a policy of life insurance on her life.” This statement was not inaccurate 
when taken in connection with other parts of the charge wherein the court cor- 
rectly stated the law applicable to misrepresentations falsely and knowingly made 
to induce the issuance of a contract of insurance. 

(a) It is admitted by counsel for the insurer that the application was not 
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part of the contract of insurance and did not constitute a warranty, but only an 
inducement leading up to the contract. f 

[5] 6. The charge of the court that, “Unless the jury should believe that Mrs. 
Le Croy induced the company to issue the policy of insurance by fraudulently 
concealing from the company material facts and that this was done with the 
intention to defraud the company, when had it been aware of the fact, it would 
not have issued said policy, the jury would not be authorized to order the policy 
canceled,” was not error as against the insurer. 

[6] 7. The court did not err in giving the following charge: “Misrepresenta- 
tions of facts which are not material to the issue would not amount to fraud. 
Whether or not a fact is material is a question for the jury to determine.” 

8. The court did not err in refusing a new trial. 

Judgment affirmed. 

All the justices concur, except Gilbert and Hutcheson, JJ., who dissent, and 
Russell, C. J., absent because of illness. 


FOY v. METROPOLITAN LIFE INS. CO. OF NEW YORK. No. 43091. 
Supreme Court of Iowa. Oct. 15, 1935. 
263 Northwestern Reporter 14. 
3. INSURANCE. 

In action for total and permanent disability benefits under life policy, whether 
insured’s insanity which caused her disability existed at time policy was issued 
held for jury (Code 1931, § 8770). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal fram District Court, Wapello County; C. F. Wennerstrum, Judge. 

An action on a life insurance contract providing total and permanent dis- 
ability benefits. The defense is that the disability resulted from disease existing prior 
to the issuance of the policy. The facts and law questions involved appear in 
the opinion. There was verdict and judgment for the plaintiff, and the defend- 
ant appeals. 

Affirmed. 

Smith & Work, of Ottumwa, for appellant. 

Jaques, Tisdale & Jaques, Jo N. Wagner, and E. J. Grier, all of Ottumwa, 
for appellee. 

ANDERSON, Justice. 

Anna Marie Foy made an application to the Metropolitan Life Insurance 
Company, defendant-appellant, on January 31, 1928, for a policy of life insur- 
ance and, after a physical examination by a company physician, the policy in 
suit was issued to her under date of March 1, 1928. Attached to said policy and 
made a part thereof was a supplementary contract providing for total and per- 
manent disability payments, under certain conditions. The provisions of the 
supplementary contract pertinent to a disposition of the issues here involved 
were as follows: “Metropolitan Life Insurance Company * * * hereby agrees 
that upon receipt by the Company * * * of due proof * * * that the 
insured has * * * become totally and permanently disabled, as the result of 
bodily injury or disease occurring and originating after the issuance of said 
policy * * * it will, after the continuance of such disability, (1) Waive the 
payment of each premium falling due under said policy and this supplementary 
contract. (2) Pay to the insured, or a person designated by him for the pur- 
pose, or, if such disability is due to, or is accompanied by, mental incapacity, to 
the beneficiary of record under said policy, a monthly income of $10.00 for each 
$1,000.00 of insurance * * *.” 

The beneficiary named in the policy was the plaintiff, appellee herein, who was 
a niece of the insured. It is conceded that the insured, Anna Marie Foy, became 
totally and permanently disabled on the 27th day of July, 1928, and on that date 
she was committed to the hospital for insane at Mt. Pleasant, Iowa, by the com- 
missioners of insanity of Wapello county, Iowa; and it is further conceded that 
at that time all premiums had been paid and the policy in suit was in full force 
and effect. The appellee claims in her petition that she is entitled to the sum of 
$10 per month from the date of the disability of the insured and also for the 
return of the premiums pajd to the company from the date of the total disability. 
The appellant denies any indebtedness under the policy or supplementary con- 
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tract whatsoever and denies that the insured became totally and permanently 
disabled as the result of bodily injury or disease occurring and originating after 
the issuance of the policy, and as supporting this contention pleads that the 
insured was adjudged insane and committed to .the state hospital at Kankakee, 
Ill, on December 24, 1924, and was discharged therefrom on August 19, 1927, and 
that the type of her insanity was diagnosed as dementia praecox; that she was 
again found to be insane by the commissioners of insanity of Wapello, Iowa, on 
the 27th day of July, 1928, and committed to the hospital for the insane at Mt. 
Pleasant, Iowa; that the disease from which insured is now suffering originated 
prior to the issuance of the policy, and by reason thereof there is no liability 
under the supplementary contract; that the insured in her application attached 
to the policy stated that she had resided in Ottumwa, Iowa, for fourteen months, 
while she had only resided there four months; that she further stated that she 
had not been sick since childhood; had not been attended by a physician during 
the last five vears; that she had had no treatment in any hospital during the last 
five vears; and that she had lost no work on account of illness. The proof fairly 
sustains all of the facts pleaded by appellant except that the disease from which 
the insured is now suffering originated prior to the issuance of said policy. 

It appears that there were no formal notice and proofs of disability filed with 
the insurance company as required by the provisions of the policy and supple- 
mentary contract, but plaintiff, appellee, alleges a waiver of such provisions, and 
this allegation was not controverted in the answer of the defendant other than 
by its general denial, although there was proof introduced sufficient to establish 
the fact of the waiver. And no question is raised on this appeal on this issue. 

At the close of the evidence defendant’s motion for a directed verdict was 
overruled and the case was submitted to a jury, which returned a verdict in 
favor of the plaintiff. A motion for new trial was later overruled by the court, 
and defendant appeals. 

|1-3] The first error assigned by appellant is that the court erred in overrul- 
ing defendant’s motion for a directed verdict at the close of all the evidence. 
This motion was based upon the following grounds: That the undisputed evidence 
was that the disease from which the insured is now suffering originated prior to 
the issuance of the policy and at or prior to the time of her commitment to the 
hospital for insane in Illinois on the 23d day of December, 1924, and that such 
condition continued until the time she was committed to the Mt. Pleasant hos- 
pital in Iowa. These grounds were also urged in defendant’s motion for a new 
trial. It is true that three doctors testified in answer to hypothetical questions 
assuming the facts that we have above recited, that if the insured was afflicted 
with a certain form of dementia praecox (hebephrenic), which was assumed in 
the hypothetical question, that she was insane at the time the policy was issued; 
but there was direct evidence from at least one of defendant’s medical experts 
that certain forms of dementia praecox yielded to treatment and were curable. 
Another of defendant’s experts was the physician who examined the insured, Dr. 
Sheafe, and he testified that he did not notice at the time of his examination of 
ihe insured anything that indicated insanity. The agent of the insurance com- 
pany who solicited and sold the policy to the insured had several discussions with 
her in regard to the insurance, and there is no evidence that he noticed any- 
thing that would indicate insanity. The testimony further shows that during the 
time the insured lived in Iowa, from August, 1927, until July, 1928, she was 
employed for several months at housework by various people and her work was 
satisfactory. The testimony of Dr. Sheafe and the agent of the company and 
the old lady with whom the insured made her home in Ottumwa are the only 
Witnesses testifying who knew the insured and who talked to her after her dis- 
charge from the hospital in Illinois. The testimony would lend some support to 
the condition of sanity of the insured at the time the policy was issued. It had 
been held by this and many other courts that after an adjudication of insanity 
such condition is presumed to continue, but if a discharge of the patient from 
confinement follows later, the presumption changes and there is a new presump- 
tion that sanity has returned. Mileham v. Montagne, 148 Iowa, 476, 125 N. W. 
664, 667; Clements v. McGinn, 4 Cal. Unrep. 163, 33 P. 920, 922; Watson v. Banks, 
154 Ark. 396, 243 S. W. 844, 845; In re Balch’s Estate, 93 Misc. 419, 156 N. Y. S. 
1006, 1008; Knorp v. Board of Police Commissioners, 31 Cal. App. 539, 161 P. 12, 
13; In re Estate of Ost, 211 Iowa, 1085, 1090, 235 N. W. 70. 
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In the Montagne Case, supra, this court approved the following instruction: 
Par 5. “It appears that some time in the month of June, 1900, the said John 
George Montagne was adjudged insane by the commissioners of insanity of this 
county; that he was taken to the state hospital for insane at Clarinda, lowa, for 
treatment; that he was subsequently discharged from said hospital. You are 
instructed that this is prima facie evidence, but not conclusive, that he had 
recovered from the condition which caused his incarceration in the hospital, for 
while it is true that all people are presumed to be insane, yet when it 1s shown 
at any time that a contrary condition exists, and that he is in fact insane, this 
condition is presumed to continue until the contrary appears and, where one is 
discharged by the proper authorities after being adjudged insane, the presump- 
tion is that he has resumed his natural and normal state of mind, and the burden 
would rest upon the party alleging insanity at a later period to establish by a 
preponderance of the evidence the existence of such insanity; but, however, it 
is proper for you to consider, with all the other evidence in the case, the fact 
that the party was at one time insane in determining whether or not insanity 
existed at a later time and at the time of the execution of the instrument pur- 
porting to be his last will.” And in commenting upon the law as stated in the 
approved instruction this court said: “The fact of insanity at one time being 
established, such fact may be considered in determining the condition of the per- 
son’s mind at a subsequent period, although such person may have been dis- 
charged from the place of detention as cured. * * * The weight of such prior 
finding of insanity is for the jury.” 


In the Watson v. Banks Case, supra, the Supreme Court of Arkansas said that 
the order of commitment “created no presumption of insanity after the discharge 
from the state hospital.” That court further said: “There is, therefore, no pre- 
sumption that he labored under insanity after the time of his discharge.” 

In Re Balch’s Estate, supra, the New York court said: “It must be presumed, 
as Mrs. Balch was discharged from the asylum in New York and permitted to go at 
large, that after her discharge she was again sui juris. The presumption is in favor 
of a resumption of sanity under such circumstances.” 

In the Knorp Case, supra, the California court said: “The certificate of dis- 
charge dated May 24, 1904, was at least prima facie proof of the plaintiff’s restora- 
tion to capacity upon that date.” 

In the Ost Case, supra, this court recited the statutory duty of the board of 
control and superintendent of insane hospitals to discharge a person who has 
regained his sanity, and the court then said, on page 1090 of 211 Iowa, 235 N. W. 
70, 73: “There is a presumption that officers having a duty to perform have per- 
formed it. It is true that such presumption, as well as the presumption of 
insanity, by reason of the previous adjudication, is rebuttable.” 

Nowhere in the present record does the appellant show that the insured was 
insane at the time she was discharged from the Illinois hospital, other than the 
testimony of the medical experts based upon the assumption that the insured 
was afflicted with dementia praecox, hebephrenic. And we have held that the 
weight of expert testimony based on hypothetical questions is always for the 
jury. Bever v. Spangler, 93 Iowa, 576, 61 N. W. 1072. : 

The appellant relies upon the rule announced in Re Knox’s Will, 123 Iowa, 
24, 31, 98 N. W. 468, but that case is not in point and involved facts dissimilar to 
the facts established in the present case. In that case there was no question as 
to the commitment to the asylum, neither was there any question as to a dis- 
charge from such institution. In the present record there is undisputed evidence 
of the commitment of the insured and also of her discharge from the institution. 
Under well-settled rules of law, the insanity of the insured ceased to exist after 
her discharge from the asylum, and the insurance policy here involved was issued 
several months after such discharge. We are constrained to hold that the record 
presented a fair controversy as to the insanity of the insured at the time the 


policy was issued, and that no error resulted in submitting such controversy for 
the determination of the jury. 


Again the question of the construction of section 8770 of the 1931 Code is 
pertinent here. This section provides: “Physician’s certificate—conclusiveness. 
In any case where the medical examiner, or physician acting as such, of any 
life insurance company or association doing business in the state shall issue a 
certificate of health or declare the applicant a fit subject for insurance, or so 
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report to the company or association or its agent under the rules and regulations 
of such company or association, it shall be thereby estopped from setting up in 
defense of the action on such policy or certificate that the assured was not in the 
condition of health required by the policy at the time of the issuance or delivery 
thereof, unless the same was procured by or through the fraud or deceit of the 
assured.” The quoted section estops the insurance company from setting up the 
defense here interposed unless the physician’s certificate was procured by or 
through fraud or deceit. The appellant company does not allege any fraud or 
deceit. In fact, there is no allegation in the appellant’s pleading that the medical 
examiner was misled or deceived in any way. Under like situation we have held 
that the insurance company is estopped from interposing the defense that the 
insured was not in the condition of health required at the time of the issuance of 
the policy. See Welch v. Insurance Company, 108 Iowa, 224, 78 N. W. 853, 50 
L. R. A. 774; Peterson v. Des Moines Life Ass’n, 115 Iowa, 668, 87 N. W. 397. 
Following the foregoing discussion and cited authorities, we are of the opinion 
that the trial court did not err in overruling appellant’s motion for a directed 
verdict. 

[4] The next error assigned by appellant which we will notice is that the 
court erred in sustaining objections to the deposition of Dr. G. W. Morrow and 
instructing the jury to give no consideration to the testimony contained therein. 
At the time certain parts of the deposition in question were offered in evidence 
by the defendant, the plaintiff objected on the ground that it was incompetent, 
hearsay, secondary, and the conclusion of the witness, and further the objection 
was made to the entire deposition that it was incompetent because of the fact 
that the insurance contract shows that the doctor attached his certification that 
he had examined the insured and recommended her as a fit subject for insurance, 
and that by section 8770 of the 1931 Code the defendant is estopped to make any 
statement or offer any proof as to the previous condition of the health of the 
insured. This objection was overruled by the court, but later a change in the 
ruling was made and the deposition excluded. The deposition of Dr. Morrow 
involved in this assignment of error discloses that the doctor was at the time of 
taking the deposition a physician and surgeon at the state hospital in Kankakee, 
Ill. It further discloses that he was assistant managing officer of such institution 
from May 1, 1916, until March 1, 1922, and that he has held the same position since 
September, 1927. It thus appears that during the time the insured was a patient in 
said hospital the witness Dr. Morrow was not connected therewith. The deposition 
further shows that the doctor was not testifying as to any personal knowledge in 
reference to the commitment treatment, and discharge of the insured, and that in 
answering questions propounded to him he stated that he was testifying from the 
records of the hospital. No proof appears as to the authenticity of the records, and 
the records themselves were not attached to the deposition or offered in evidence. 
The appellant complains of the court’s ruling in rejecting the deposition for the 
reason that no exceptions were filed to the deposition as provided by statute, 
section 11394, and relies upon Matthews v. Drug Company, 110 Iowa, 231, 81 
N. W. 464, as supporting its contention. We do not think the cited case supports 
the contention. In that case an attempt was made to prove contents of a written 
contract and also to identify letters as secondary evidence. General exceptions 
were filed to the deposition and the court permitted its admission. This might 
have been, and undoubtedly was, upon the theory that the matter contained in 
the deposition was secondary evidence. But here we do not have the question 
of secondary evidence. Here -we have Dr. Morrow testifying from records 
unidentified and the contents of which he had no personal knowledge. He does 
not testify, and there is no evidence, that he had any knowledge of or control 
over the records from which he was testifying. There is no showing that he had 
any personal knowledge of the matters sought to be disclosed by the records, and 
there is no showing that the entries as contained in the records were made con- 
temporaneously by the witness or under his direction with the fact to which they 
relate. It has many times been held that hospital records are not admissible as 
evidence of the facts therein stated, unless properly identified and authenticated. 
Jordan y. Apter, 93 Conn. 302, 105 A. 620; State v. Trimble, 104 Md. 317, 64 A. 
1026; Peck v. Parchen, 52 Iowa, 46, 2 N. W. 597; Greenleaf vy. Railroad Co., 30 
Towa, 301, 302. 


We find no error in the court’s ruling excluding the deposition, and in this 
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connection it may be noted that many of the assumed facts as contained in the 
hypothetical questions propounded to the medical experts were wholly based upon 
matters contained in the,deposition, and that without considering the answers to 
such hypothetical questions there is absolutely no testimony in the record tend- 
ing to show that the insured was insane at the time the policy in suit was issued. 

[5] The appellant next urges as error the giving of certain of the instructions 
by the court, and particularly instruction No. 6, containing the following sen- 
tence: “If you find that said insured was totally and permanently disabled as the 
result of bodily disease or mental disease so as to be prevented thereby from 
engaging in any occupation and performing any work for compensation or profit, 
your verdict should be for the plaintiff.” 

The appellant’s objection to this instruction is that it omitted the question as 
to when the bodily disease or mental disease occurred and originated, and the 
appellant argues that the jury might well consider under this instruction that the 
time when the insured became permanently disabled was the time when she was 
committed to the Mt. Pleasant hospital. Taking this instruction alone, it might 
be subject to the objection lodged against it, but taking it in connection with the 
instructions as a whole, and especially instructions 3, 4, 5, and 7, the interpreta- 
tion cannot be put upon it that the appellant claims. 

In instruction No. 3, the court told the jury that the burden of proof was upon 
the plaintiff and before she could recover on the policy and supplementary contract 
she must establish by the greater weight or preponderance of the evidence each and 
hoth of the following propositions, to wit: “That the insured, Anna Marie Foy, on 
or about July 27, 1928, became totally and permanently disabled, as the result of 
mental disease occurring and originating after the issuance of said policy, so as to 
be prevented thereby from engaging in any occupation and performing any work 
for compensation or profit.” (Italics are ours.) 

In paragraph No. 5, the court again instructed the jury as to the provisions of 
the supplementary contract and that plaintiff must show by due proof that, “as the 
result of bodily injury or disease occurring and originuting after the issuance of 
said policy,’ she had become totally and permanently disabled. (Italics are ours.} 

In paragraph No. 7, the court instructed the jury that: “If they should find by 
the greater weight or preponderance of the evidence that the insured, Anna Marie 
Foy, on or about July 27, 1928, was suffering from a mental disease which totally 
and permanently disabled her from engaging in any occupation and performing am 
work for compensation or profit, but fail to so find that the disease with which the 
insured was suffering at said time occurred and originated after the issuance of 
the policy and supplement! contract sued upon, then your verdict should be for the 
defendant, for the supplementary contract expressly provides that the company will 
be hable to the insured or the insured’s beneficiary only in case the insured is totally 
and permanently disabled as the result of bodily disease occurring and originating 
after the issuance of said policy.’ (Italics are ours.) 

The instructions must be read and considered as a whole, and when so read 
and considered, appellant’s complaint as to paragraph No. 6 thereof fails to impress 
us that there was error in the giving of said paragraph. 

[6] The same answer applies to appellant’s objection to the giving of the 
special interrogatory. The special interrogatory was as follows: “At what time do 
you find that the insured, Anna Marie Foy, became totally and permanently dis- 
abled?” There was no error in submitting this interrogatory to the jury, although 
it seems that it was unnecessary to do so, as it was conceded by the appellant thai 
Anna Marie Foy became totally and permanently disabled on the date that she was 
committed to the hospital for the insane at Clarinda, and the interrogatory as sub- 
mitted to and answered by the jury adds nothing to the concession in the record. 

The appellant further alleges as error the overruling of its motion for a new 
trial. This motion was based upon the grounds contained in the motion for a 
directed verdict, and also upon the exceptions and objections to the instructions. 
We have noticed in this opinion all of the grounds contained in defendant’s motion 
for a new trial, and it is not necessary to extend this opinion by further discussing 
them. We find no error in the court’s order overruling such motion. 

Affirmed. 

Kintzinger, C. J., and Mitchell, Powers, Donegan, Hamilton, and Parsons, J/j., 
concur. 
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BENNETT v. UNION CENTRAL LIFE INS. CO. et al. No. 42988. 
Supreme Court of Iowa. Oct. 23, 1935. 
263 Northwestern Reporter 25. 
1. INSURANCE. 

Where right to change beneficiary is reserved in policy, beneficiary first named 
acquires no vested interest in policy, and insured may at any time change bene- 
heiary. 

(For other cases, see Insurance, Dec. Dig. §$§ 586, 587.) 

2, INSURANCE. 

Beneficiary for specific purpose, under policy in which right to change bene- 
ficiary is reserved to insured, has such vested interest in policy under agreement 
between parties that beneficiary shall not be changed, or under circumstances 
which would render it inequitable to permit change as will deprive insured of right 
to make change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Where policy gave insured right to change beneficiary, insurer held authorized 
to pay proceeds in accordance with insured’s directions changing beneficiary, thus 
depriving receiver of original beneficiary of claim to such proceeds, where insurer’s 
knowledge that first beneficiary paid premiums and that its financial condition 
necessitated loan on policy to cover premiums was only indication to insurer that 
beneficiary had vested interest in policy and there was no showing that insurance 
was taken out for specific purpose. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

\ppeal from District Court, Woodbury County; F. H. Rice, Judge. 

Action in equity against insurance company and changed beneficiary to whom 
proceeds of policy had been paid. The trial court sustained a separate motion oi 
the defendant insurance company to dismiss the plaintiff’s alleged cause of action 
as to it, and the plaintiff appeals. 

A firmed. 

Maher & Meloy, of Cherokee, for appellant. 

Gleysteen, Purdy & Harper, of Sioux City, for appellee Union Central Life 
Ins. Co. 

Jepson, Struble & Sifford and Kindig, Faville & Mathews, all of Sioux City, 
for appellee Robert Barr, Sr. 

DoNEGAN, Justice. 

A general statement of facts may be helpful to an understanding of the ques- 
tions presented by this appeal. Kobert Barr, Jr., was the son of Robert Barr, Sr., 
and was the principal stockholder and the executive officer of Barr Motor Company, 
a corporation, with its principal place of business at Cherokee, Iowa. In Decem- 
ber, 1925, Union Central Life Insurance Company issued a policy of insurance on 
the life of Robert Barr, Jr., in which Barr Motor Company was named as bene- 
iciary, but in which the right to change the beneficiary at any time by written 
notice to the company was reserved by the insured, Robert Barr, Jr. 

On February 17, 1930, the insured, Robert Barr, Jr., gave written notice to the 
insurance company on a form furnished by it, in which he directed that the 
beneficiary be changed to Robert Barr, Sr., his father. 

Robert Barr, Jr., died on December 19, 1932, and on December 21, 1932, H. E. 
Bennett was appointed receiver of the Barr Motor Company, by the district court 
of Cherokee county, Iowa. Following the death of Robert Barr, Jr., the proceeds 

{ said policy of insurance were paid by the insurance company to Robert Barr, Sr. 
\t that time no claim had been made by the receiver of the Barr Motor Company 
to the proceeds of the policy of insurance, because it was not until some time after 
such payment had been made that the receiver learned that such policy had been 
issued and of the interest which he claims the Barr Motor Company had therein. 
On the 22d day of January, 1934, the receiver of the Barr Motor Company com- 
menced the present action in equity against the Union Central Life Insurance Com- 
pany, the insurer in said policy of insurance, and Robert Barr, Sr., the changed 
beneficiary to whom the proceeds of the policy had been paid. To a substituted 
petition in equity and amendment thereto, filed by the plaintiff receiver, the defend- 
ant Union Central Life Insurance Company filed its separate motion to dismiss 
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plaintiff's alleged cause of action against it. This motion was sustained by the 
trial court, and from such ruling the plaintiff receiver appeals. 

The substituted petition and amendment alleged, in substance, the appointmert 
of plaintiff as receiver for the Barr Motor Company, a corporation; the issuance 
of the policy of insurance on the life of Robert Barr, Jr., in which the Barr Motor 
Company was named as beneficiary; that the insured, Robert Barr, Jr., owned more 
than 90 per cent. of the capital stock of the Barr Motor Company and was the 
executive officer of said company; that said policy of insurance was deposited by 
Robert Barr, Jr., in the safe of Barr Motor Company and remained there until his 
death; that both prior to and subsequent to February 17, 1930, the date when 
notice of change of beneficiary was given, Robert Barr, Jr., told creditors of Barr 
Motor Company that said company held a policy of insurance for $10,000 on his 
life; that said statements were made for the purpose of obtaining extensions of 
time or credit, were relied on by said creditors, and extensions of time and credit 
given on account thereof; that Barr Motor Company paid all premiums upon 
the said policy as they became due, from the funds of the corporation; that said 
premiums were paid by checks of the Barr Motor Company, which checks were 
indorsed and collected by the defendant insurance company; that the insured, Rob- 
ert Barr, Jr., when an annual premium on said policy was about to become due, 
advised the insurance company that the Barr Motor Company was having financial 
difficulties and that such financial difficulties of the Barr Motor Company were 
made known to the insurance company which made a loan upon the policy for the 
purpose of taking care of the premium or premiums about to become due; that, 
because said policy was made payable to Barr Motor Company as beneficiary, the 
premiums thereon were paid by said Barr Motor Company out of its funds, 
extensions of time and credit were made to Barr Motor Company by creditors in 
reliance on the fact that it was named as beneficiary, the negotiations for the 
policy and representations to creditors were made by the executive officer and 
principal stockholder, and the possession of the policy was retained by the cor- 
poration, the said Barr Motor Company held and owned a vested interest in said 
insurance policy, including the provision for a change of beneficiary; and _ that, 
because of the facts that the Barr Motor Company was the original beneficiary 
under said policy, that the premiums on said insurance policy were paid with checks 
of the said Barr Motor Company drawn on funds of said company, that said checks 
were indorsed and collected by the insurance company, that the insurance company 
was advised of the Barr Motor Company’s financial difficulties, and made a loan 
upon the policy for the purpose of taking care of a subsequent premium or 
premiums, the said insurance company knew, or should have known, of the right, 
title, and interest of Barr Motor Company in said policy and its proceeds. A 
copy of the policy of insurance and of the notice of change of beneficiary were 
attached to the substituted petition and made a part thereof. 

The motion of the defendant Union Central Life Insurance Company to dis- 
miss the plaintiff's alleged cause of action against it was based on the statement 
that it appeared upon the face of said substituted petition that the plaintiff is 
not entitled to the relief demanded, or any relief whatever, because it appeared 
on the face of said pleading that the contract of insurance reserved to the insured 
the right to change the beneficiary, that the beneficiary was changed, that all 
the proceeds of said insurance had been paid by the defendant insurance com- 
pany to the beneficiary named in the policy, and that at the time when such pay- 
ment was made no claim had been made by plaintiff that the Barr Motor Com- 
pany claimed to have any vested interest in said insurance policy, or the proceeds 
thereof. 

[1, 2] Appellant sets out eight separate errors relied upon for a reversal of 
the ruling and judgment of the trial court. We think the errors thus claimed 
may be reduced and considered under two general propositions: First, did the 
substituted petition contain statements of fact sufficient to show an interest or 
ownership in the policy of insurance by the Barr Motor Company which would 
entitle said company to the proceeds of said policy of insurance? And, second, 
did the substituted petition contain statements of fact sufficient to show that the 
defendant insurance company had, or should have had, knowledge of the interest 
and ownership of the Barr Motor Company in said policy? There is no dis- 
pute as to the fact that the policy, as issued, contained the provision reserving 
to the insured, that is, to Robert Barr, Jr., the right to change the beneficiary 
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at his election, and appellant concedes that the general rule is that, where such 
right is reserved to the insured, the beneficiary first named acquires no vested 
interest in the policy. Appellant contends, however, that to this rule there is a 
well-recognized exception that, where the original beneficiary is a corporation, 
the policy is issued for the benefit of such corporation, and the premiums on the 
policy are paid by such corporation, such corporation becomes vested with an 
interest in the proceeds of which the insured cannot deprive it by changing the 
beneficiary. It is undoubtedly true that there is an exception to the general rule, 
and that, although a policy may on its face contain a provision reserving to the 
insured the right to change the beneficiary, a named beneficiary may have such 
a vested interest in the policy and its proceeds as will deprive the insured of the 
right to make the change. Jacobson v. New York Life Ins. Co., 199 Iowa, 770, 
202 N. W. 578; Beed v. Beed, 207 lowa, 954, 222 N. W. 442; Sovereign Camp, 
W. O. W. v. Russell, 214 Iowa 39, 241 N. W. 395. 

As appellant states this exception, however, he seems to claim that the mere 
jact that the beneficiary is a corporation, that the policy is issued for the benefit 
of the corporation, and that the premiums are paid out of the funds of the cor- 
poration, will make the exception applicable. While it is true that in some of 
the cases cited by appellant, the beneficiary named in the policy was a corpora- 
tion, our attention has not been called to any case that makes a distinction 
between the application of the general rule or the exception to a corporate bene- 
ficiary or a personal beneficiary, or that makes the exception applicable to a 
corporate beneficiary where it would not be equally applicable if the beneficiary 
had been a private person. As we read the cases in which it has been held that 
a named beneficiary acquired such a vested interest in the policy as would 
deprive the insured of the right to change the beneficiary, practically all of them 
arose out of a state of facts where there was an express agreement by which the 
insured agreed that the provision of the policy giving him the right to change 
the beneficiary would not be exercised. 

In Beed v. Beed, 207 Iowa, 954, 222 N. W. 442, 444, we stated it to be the 
general rule in this state that, “where a right to change beneficiaries is reserved 
in the policy, the beneficiary first named acquires no vested interest in the policy, 
and that the person insured has the right at any time he may see fit to change 
the beneficiary.” We recognized the exception, however, and stated it in this 
language: “But there is an exception to this general rule where, as in the instant 
case, the policy is taken out for and in behalf of a beneficiary for a specific pur- 
pose, either under an agreement between the parties that the beneficiary shall 
not be changed, or under such circumstances as to render it inequitable to permit 
such change to be made.” 

[3] While this statement of the exception seems to recognize that it may 
exist, either under an agreement between the parties that the beneficiary shall 
not be changed, or under such circumstances as render it inequitable to permit 
such change to be made, it seems to confine the exception to cases where the 
insurance is taken out for and in behalf of the beneficiary for a specific purpose. 
As we construe the appellant’s substituted petition, it contains no statement as 
to any agreement between the Barr Motor Company and Robert Barr, Jr., and 
‘t fails to state for what specific purpose the insurance was taken out for and 
in behalf of the Barr Motor Company, under circumstances that would render it 
inequitable to allow a change of beneficiary to be made. If we read this sub- 
stituted petition and amendment correctly, there is no allegation that at the time 
that the insurance was originally taken out, there were any crediors of the motor 
company; there is no allegation of facts as to why or for what specific purpose 
for whose particular benefit the policy was originally issued; and there is no 
allegation that amy of the creditors whom the receiver now represents were ever 
within the contemplation of either the insurance company or the insured at the 
time that this insurance policy was taken out. It is true, the substituted petition 
does allege that Robert Barr, Jr., made statements to creditors that the Barr 
Motor Company was solvent and, in any event, that it held a policy of insurance 
in the sum of $10,000 on the life of Robert Barr, Jr., and that these statements 
were made for the purpose of securing extensions of time and extensions of 
credit, and were relied upon by the creditors. As to such creditors, there may, as 
claimed by appellant, be good grounds to estop Robert Barr, Jr., from changing 
the beneficiary—a question which we do not now determine. But we think it 
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somewhat questionable whether these statements are sufficient to show that at 
the time the insurance policy was taken out it was taken out for and in behalf 
of the motor company for the specific purpose of supplying a fund with which to 
pay all creditors, including those now represented by appellant receiver. It 
seems to us quite conceivable that at the time it was taken out this policy may 
have been made payable to the motor company as security for debts owing to it 
or for other purposes than the protection of creditors who may not have become 
creditors until long after the contract of insurance was made. 


But, even if the allegations of the substituted petition may be held to be 
sufficient to show that the policy was issued under such circumstances as to 
render it inequitable to permit the insured to change the beneficiary, we are 
unable to see how knowledge of the circumstances which gave the Barr Motor 
Company a vested interest in the policy can be said to have been brought home 
to the appellee insurance company. Apparently the only allegations of the sub- 
stituted petition in which it is claimed such knowledge was brought to the insur- 
ance company are those in which it is stated that the Barr Motor Company was 
named as the original beneficiary in the policy; that the premiums were paid 
by the motor company with checks drawn by it in its name upon its funds and 
were indorsed and collected by the insurance company; and that, at some time 
after the policy had been issued, Robert Barr, Jr., told an agent of the insurance 
company at Cherokee of financial difficulties in which the motor company was 
involved, and through such agent and the office of the insurance company in 
Sioux City, Iowa, secured a loan on the policy to take care of the premium or 
premiums about to become due. We are unable to see how the naming of the 
motor company as beneficiary, or the payment of the premiums by the motor 
company, can be said to apprise the insurance company of any agreement 
between Robert Barr, Jr., and the motor company, either express or implied, 
that there would be no change in the beneficiary; or how it brought to the atten- 
tion of the insurance company any circumstances under which it could be held 
to have knowledge that the motor company had an equitable interest in the 
policy and the proceeds thereof. Likewise, we are unable to see how the fact 
that the Barr Motor Company, when some later premium became due, was in 
such financial circumstances that it could not pay such premium, and a loan was 
obtained on the policy to cover such premium or premiums, can be said to have 
brought to the insurance company any knowledge as to any agreement or 
equitable circumstances which would give the motor cqampany a vested interest 
in the policy and prevent the insured from changing the beneficiary. 


Appellant places great stress upon the holding in Wellhouse v. United Paper 
Co. (C. C. A.) 29 F.(2d) 886, and also cites, as sustaining his contention, Smith- 
sonian Institution v. Meech, 169 U. S. 398, 18 S. Ct. 396, 42 L. Ed. 793; In re 
American Range & Foundry Co. (D. C.) 14 F.(2d) 308; Vorlander v. Keyes 
(C. C. A.) 1 F.(2d) 67; Continental Life Ins. Co. v. Sailor (D. C.) 47 F.(2d) 911; 
Jacobson v. New York Life Ins. Co., 199 Iowa 770, 202 N. W. 578; Beed v. Beed, 
207 Iowa 954, 222 N. W. 442; Sovereign Camp, W. O. W. v. Russell, 214 Iowa 39, 
241 N. W. 395. In nearly all of these cases there was an agreement, supported 
by consideration, under which the party named as beneficiary acquired a vested 
interest in the policy and its proceeds, and in all of them the question was as to 
the rights of conflicting claimants to the proceeds of the policy, as against each 
other. In no case that has been called to our attention have the facts been 
similar to the facts in the case now before us. In the instant case, on the face 
of the policy as issued, the insured had the right to change the beneficiary by 
giving written notice to the company. It would seem to follow, as a necessary 
conclusion, that, when the change of beneficiary had been made as provided in 
the policy, the insurance company would have the right to pay the proceeds of 
the policy to the beneficiary named in the notice directing the change. Whatever 
rights or equities may have arisen between the last-named beneficiary and the 
one originally named in the policy, it seems fundamental to say that the insurance 
company would not be obliged to pay the proceeds of the policy other than as 
provided therein, without notice of such rights or equities. Supreme Council of 
Royal Arcanum vy. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 
966; Royal Union Life Ins. Co. v. Lloyd (C. C. A.) 254 F. 407; Renick v. Mutual 
Life Ins. Co. (Ky.) 106 S. W. 310; Griffin’s Adm’r v. Equitable Life Assurance 
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Society, 119 Ky. 856, 84 S. W. 1164; Cornwell v. Surety Fund Life Co., 47 S. D. 
421, 199 N. W. 126. 

We find no error in the ruling of the trial court, and the judgment appealed 
from is, therefore, affirmed. 

Kintzinger, C. J., and Albert, Parsons, and Richards, JJ., concur. 


SAWYER v. IOWA STATE CONFERENCE OF BRICKLAYERS, MASONS 

AND PLASTERERS INTERNATIONAL UNION OF AMERICA. 

et al. No. 43002. 
Supreme Court of Iowa. Nov. 12, 1935. 
263 Northwestern Reporter 236. 
1. INSURANCE. 

Provision of constitution of union for automatically dropping members who 
failed to pay dues for three-month period held waived, where secretary of local 
organization had adopted method by which dues were received in lump sum from 
members two, three, or four months in arrears. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 

2. INSURANCE. 

Provision limiting power of secretary of local union to waive member’s for- 
feiture of death benefits for three months’ default in payment of dues held no 
defense in action for death of member who came within forfeiture provision, 
where state office received dues collected from delinquent members and made no 
offer to refund deceased’s dues which were fully paid at death. 

(For other cases, see Insurance, Dec. Dig. § 809.) 

Appeal from District Court, Johnson County; James P. Gaffney, Judge. 

Plaintiff commenced an action in equity against two defendants, the: Lowa 
State Conference and the Iowa City Local No. 18, both being separate units of the 
Bricklayers, Masons, and Plasterers International Union of America, to compel the 
payment of death benefits to her as the widow of a deceased member, to establish 
a trust in a portion of the mortuary fund, and, in the event of it being depleted, to 
force an assessment against the members. Defendants answered, alleging that the 
plaintiff's husband was duly and legally dropped from the membership of said sub- 
ordinate union on account of nonpayment of dues and assessments owing by him 
for at least three consecutive months, in accordance with the constitution and by- 
laws of the organization. Plaintiff filed reply, setting up waiver and estoppel, 
claiming that the delinquent dues had been paid and accepted by the defendant 
organizations. Judgment and decree in favor of the plaintiff in the amount of 
$400, plus interest and costs. Defendant Iowa Conference has appealed. Iowa 
City Local No. 18 does not appeal. 

Affirmed. 

P. E. Ritz, of Waterloo, for appellant. 

l.. M. Silliman and B. D. Silliman, both of Cedar Rapids, for appellee. 


ANDREWS v. UNION MUT. LIFE INS. CO. OF IOWA. No. 43165. 
Supreme Court of Iowa. Nov. 12, 1935. 
263 Northwestern Reporter 255. 
1. INSURANCE. 

_ Where life policy contained provision that failure to pay premium should not 
void contract until 30 days’ notice had been mailed to insured’s last known address, 
and notice that premium would become due on 10th of January was mailed on 
December 10, 1931, and January 1, 1932, but first notice that premium was due 
or past-due was not mailed until February 1, 1932, policy was in force at insured’s 
death on February 10, 1932, since notice provision of policy required notice that 
premium was due or past-due, and not merely that premium would become due 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
2. INSURANCE. 
_ Where life policy provided that premiums were due annually in advance and 
that premiums due would be deducted in settlement under policy, insurer could 
deduct full year’s premium from amount of insurance, where insured died during 
rst quarter without having paid any premium for that year. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, Wapello County; Charles F. Wennerstrum, Judge. 
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Action by beneficiary for the amount of the death benefit provided in a policy 
of life insurance. The defense was that at the time of the death of the insured 
the policy had lapsed and was not in effect. The trial court held that the policy 
had not lapsed. The insurance company appeals. ; 

Affirmed in part; reversed in part. 

C. B. Hextell and C. H. Burgardt, both of Des Moines, and John F. Webber, 
of Ottumwa, for appellant. 

Gilmore, Moon & Bannister, of Ottumwa, for appellee. 

Powers, Justice. 

The facts in this case are not in dispute and appear by stipulation of the parties. 
But one question is involved. Was the policy of life insurance on which the action 
of the plaintiff is based in force at the time of the death of the alleged insured? 
The action is at law. It was tried to the court without a jury by agreement of the 
parties. The trial court found for the plaintiff. The defendant appealed. The 
plaintiff-appellee will be refer:.* to herein as the beneficiary, and the defendant- 
appellant as the insurance comp3m 

The policy bears date of Janua:y 10, 1931. On that date it was by the insur- 
ance company mailed to the insured with a letter acknowledging the receipt of the 
first premium and a certificate that the policy became effective at 12 o’clock noon 
on that date. In the policy the insurance company agreed to pay to the beneficiary 
the sum of $5,000 if death occurred to the insured during the continuance of the 
policy. Premiums on the policy were payable quarterly in the amount of $48.20, 
The quarterly premiums for the year 1931 were all paid by the insured. The 
quarterly payment which the insurance company claims became due on the 10th 
day of January, 1932, was not paid. The insured died at 10:45 p. m. on February 
10, 1932. The policy contained a provision that “grace of one month, not less 
than -thirty days, shall be granted for the payment of every premium after the 
first, during which month the insurance shall continue in force.” 

It is the claim of the insurance company that a quarterly premium became due 
at 12 o’clock noon on the 10th day of January, 1932; that this premium has never 
been paid; that under the terms of the policy, a grace period of one month was 
allowed; that such grace period began to run at 12 o’clock noon on the 10th day of 
January, 1932, and expired at 12 o'clock noon on the 10th day of February, 1932: 
and that since the insured did not die until 10:45 p. m. on February 10th, he died 
at a time after the grace period had expired and the policy had lapsed. 


Many propositions are urged by the beneficiary with reference to the questioa 
as to when the premium was due and when the grace period began to run and 
when it expired. We deem it necessary to consider only one of them, as it is con- 
trolling in this case. 

I. The policy provided for the payment of the first premium on the effective 
date of the policy and that subsequent payments would become due at 12 o'clock 
noon, Central Standard Time, on the day of the month corresponding with the 
date of acceptance and acknowledgment of the first premium. It also provided for 
a grace period as hereinabove pointed out, and then in paragraph 8 with reference 
to payments of premiums the policy further provided: “Notice of every premium 
that may become due or payable hereunder is giveri and accepted by the delivery 
of this contract, and any further notice is expressly waived by the Insured. 
Failure to pay any premium, premium note, loan or interest when due, shall void 
this policy and forfeit all premiums paid hereon to the company and terminate and 
forfeit the Insured’s right to pay any further premiums hereon, except as other- 
wise herein provided, but failure to pay any premium, premium note, loan or 
interest thereon shall not void this contract until thirty days’ notice shall have been 
mailed to the last know address of the Insured.” (Italics ours.) 

It is agreed in this case that but three notices of the premium due on or about 
January 10, 1932, were sent by the insurance company to the insured. The first 
notice was mailed by the insurance company at Des Moines on the 10th day o! 
December, 1931, and advised the insured that a premium of $48.20 would become 
due on his policy on the 10th day of January, 1932. Thereafter, and on the Ist 
day of January, 1932, the insurance company mailed a second notice, which 1s 
designated as second and final notice of premium due, in which the insured was 
advised that $48.20 would become due on the policy on the 10th day of January, 
1932. Thereafter, and on the Ist day of February, 1932, a notice of the fact that 
a premium had become due on January 10th was mailed, and in that notice the 
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insured was advised that one minute past 12 o’clock on February 10, 1932, his last 
chance to prevent the lapse of his policy would pass. No other notices were 
given to the insured. 

[1] Whether or not the right to the insurance in this case was forfeited 
because of nonpayment of premium depends on the proper interpretation of the 
policy. What meaning is to be given to the following provision of the policy: 
“Failure to pay premium, premium note, or interest thereon shall not void this 
contract until thirty days’ notice shall have been mailed to the last known address 
of the insured.” The notice therein referred to obviously is not a notice that the 
— will become due. A requirement for such a notice could be complied 
with by giving notice at the time the policy was issued as to the time when all 
subsequent premiums would become due. Indeed, the policy does that very thing, 
because in the paragraph quoted herein it is stated that: “Notice of every premium 
that may become due. and payable hereunder is hereby given and accepted by 
the delivery of this contract.” So that the notice referred to in the latter part 
of the same paragraph must be something different from a notice that a premium 
will become due. It must, therefore, be a notice that a premium is due or is 
past due. In other words, the notice contemplated by that language is a notice, in 
substance, that a premium is in default. The obvious purpose of such a provision 
is to give to the insured thirty days after the mailing of such notice in which to 
avoid the cancellation of the policy. Some effect certainly must be given to that 
language. If we say it refers to a notice of a premium to become due, as appellant 
contends, then it conflicts direcily with the first sentence of the quoted paragraph. 
If we give effect to all the language used as we are required to do, there would 
seem to be no escape from the conclusion that the thirty-day notice provided for 
is a notice of a premium due or past-due. No other alternative is suggested. 
Under the well-established rules for the construction of policies of insurance, as 
well as the rules for the construction of provisions for forfeiture (Brooks v. 
Conservative Life Ins. Co., 132 Iowa 377, 106 N. W. 913, 119 Am. St. Rep. 560, 11 
Ann. Cas. 339), no other interpretation is possible. It is not claimed that anv 
notice that a — was due or past-due was mailed to the insured until the 
notice of February 1, 1932. The policy, under its provisions, would not be for- 
: feited until thirty tee} after the mailing ‘of that notice. It necessarily follows that 
the policy was continuing and in force on February 10, 1932, when the death of the 
insured occurred. 


[2] II. Complaint is also made that the trial court should have authorized the 
insurance company to deduct a full year’s premium from the amount of the insur- 
ance rather than the quarterly premium. On this proposition the provisions of the 
contract are controlling. The policy provides that it is granted in consideration 
of the application and “in further consideration of the payment, acceptance, and 
acknowledgment of the premium for the term and in the amount as specified in the 
following premium schedule: 


“Premium Schedule 
Quarterly Semi-Annually Annually 
$48.20 $94.59 $181.90” 
Further and in paragraph 2 of the policy, it is provided that: “If the insured 
shall die during the month of grace, the premiums then due and unpaid will be 
deducted from any amount due hereon in any settlement hereunder.” 


Paragraph 8, however, is the one which deals more particularly with the 
premium payments. The last part of that paragraph we have already set out in the 
first division of this opinion. The first part of the paragraph is as follows: “Para- 
graph eight. All premiums hereon are due and payable annually in advance at 
the Home Office of the Company, in Des Moines, lowa, or may be paid to anyone 
duly authorized to receive the same, in advance, in exchange for the Company’s 
official receipt, signed by the President or Secretary and counter-signed by the per- 
son authorized to receive the same. A premium other than an annual will be 
accepted according to the table of installment payments endorsed hereon and made 
a part hereof; provided that the receipt of any such premium less than a full 
annual shall not have the effect to continue this policy in force longer than the 
period of time covered by such partial payment. Any installments of an annual 
premium for the insurance year remaining unpaid will be deducted in any settle- 
ment of this policy or any benefit thereunder.” 


While it is true that in paragraph 2 it is provided that only the premium due 
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will be deducted in any settlement under this policy, it appears from paragraph 8 
that premiums are due annually in advance; and that while the privilege is given of 
paying such annual premium in installments, any unpaid installments will be 
deducted in any settlement under the policy. The language of this paragraph 
cannot be reconciled with any other idea than that the insurance premium for the 
year becomes due at the beginning of the year, and that if death occurs at any time 
during the insurance year any unpaid installments of insurance for that year will 
be deducted. It follows that in this case a full year’s premium may be deducted by 
the insurance company because none of the premium for the second insurance 
year, commencing January 10, 1932, has been paid. 

It is the conclusion of this court that the trial court properly held that death 
occurred to the insured during the continuance of the policy, but that there was 
error in not permitting the insurance company to deduct a full year’s annual pre- 
mium, amounting to $181.90, from the face of the policy. 

Affirmed in part; reversed in part. 

The Chief Justice and all associate justices concur. 


FEDERAL UNION LIFE INS. CO. v. LAMBERT. 
Court of Appeals of Kentucky. Oct. 15, 1935. 
86 Southwestern Reporter (2d) 688. 
1 INSURANCE. 

Provision of group policy releasing insurer from liability in case insured 
was not in good health at time of delivery of certificate held valid and to pre- 
clude direction of verdict for insured’s beneficiary where insured was alleged to 
have been ill and insane at time certificate was issued without medical examina- 
tion. 

(For other cases, see Insurance, Dec. Dig. §§ 136[4], 668[3].) 

2. INSURANCE. 

Provision in policy restricting or limiting liability of company is valid pro- 
vided it is not illegal, unreasonable, or contrary to public policy. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 

3. INSURANCE. 

Provision inserted in policy for benefit of insurer may be waived by insurer. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Third 
Division. 

Action by Louise K. Lambert against the Federal Union Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Batson & Cary and William E. Berry, all of Louisville, for appellant. 

Walter S. Lapp, of Louisville, for appellee. 

Creat, Commissioner. 

On March 10, 1932, the Federal Union Life Insurance Company issued a cer- 
tificate to Robert A. Lambert in the sum of $500, reciting that he was insured 
under a group policy issued by the company to the Louisville Courier Journal. 
Louise K. Lambert, mother of insured, was designated as beneficiary. When the 
insured died in 1933, the beneficiary furnished the company the required proof 
of death, and upon the refusal of the company to make a settlement, instituted 
this action setting up the foregoing facts and prayed judgment for $500 with 
interest. 

The certificate with the application of the insured attached thereto was filed 
as an exhibit with the petition. The following provision appears in the face of 
the certificate: 

“The group policy herein referred to provides that the Company assumes no 
liability on account of any Subscriber who has been previously rejected for life 
insurance and has not notified the Company of that fact, or who, on the date of 
Lis or her application is deceased, is physically incapable of working, or is suf- 
fering from any chronic illness or disease, or known to be sick, disabled, infirm, 
paralyzed, afflicted with tuberculosis, insane or an inmate or member of any 
home for invalids, hospital, sanitarium or similar institution, or past the age of 
forty-five (45) vears, or is not in good health at the time of delivery of this 
certificate.” 
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By answer, the company denied that there was any sum due the designated 
beneficiary under the policy and in a second paragraph set up the quoted pro- 
vision of the policy and alleged that at the time the certificate was issued, insured 
was not in sound health, was suffering from pulmonary tuberculosis, and from 
chronic disease, and was insane and an inmate of an institution for persons of 
unsound mind; that the diseases contributed to and caused insured’s death and 
none of the diseases were cited in any waiver signed by any officer of the com- 
pany; that the certificate according to the custom of the company in such cases 
was issued and delivered without medical examination or inspection; that the 
company did not know until after the death of insured that he was not in sound 
health on the date of the policy or that he had been attended by a physician for 
any disease or that he had ever had any chronic illness or that he was known 
to be sick or afflicted with tuberculosis, etc.; that if it had known such facts the 
certificate would not have been issued and delivered; that by reason of the 
insured not having made known these facts concerning his unsoundness of health, 
the certificate never became effective nor the company bound thereby; that in 
the circumstances and pursuant to the provisions of the policy the total liability 
of the insurer is the amount of the premiums paid on the policy, all of which 
has been tendered to plaintiff and which the company now holds for and on her 
behalf. 


By reply, plaintiff traversed the affirmative allegations of the answer and in 
2 second paragraph alleged that the quoted provision of the certificate is so 
written as to be illegible to any ordinary person and not plain, clear, or distinct, 
being printed in black ink covered with a dark pigment and that a scroll work 
practically obscured such provision; that by reason of its illegibility such pro- 
vision and condition was void and unenforceable and the company’s attempt to 
rely on same amounted to a fraud upon plaintiff. The issues were completed 
by a rejoinder traversing the affirmative allegations of the reply. 


After counsel for the respective parties had made their statements of the case 
to the jury, the court upon his own motion peremptorily instructed the jury to find 
for the plaintiff, and from a judgment in conformity with the directed verdict, the 
defendant is appealing. Counsel for appellant in stating the case to the jury said 
in effect that the company was relying on the quoted provision of the policy, and 
would produce proof of substantiate the allegations of its pleadings with respect to 
the insanity and unsoundness of health of the insured; that the certificate was issued 
‘olely on the strength of the application and provisions of the policy, but that the 


application was not in question because it did not conform to the requirements of 
the statute. 


'1] The court in directing a verdict for plaintiff stated in his opinion that he was 
adopting a policy which he had theretofore used frequently and which had been 
approved by many courts, including the Supreme Court of the United States, that 
where in the opening statement all the facts on which they intended to rely are given, 
the court has the right and duty to determine the question as a matter of law. As 
warranting the conclusion that a directed verdict was authorized, he cited Rider v. 
Western & Southern Life Insurance Co., which he had decided many years ago and 
which was affirmed by this court. Manifestly, he referred either to the case of Inde- 
pendent Life Insurance Co. of America v. Rider, 150 Ky. 505, 150 S. W. 649, 650. 
42L. R. A. (N. S.) 560, or Commonwealth Life v. Rider, 153 Ky. 130, 154 S. W. 
96, the opinion in the latter being based chiefly, if not entirely, on statements found 
in the opinion in the former. The policies and facts in each of these cases were 
practically the same as those in the instant case, except that in the first one the 
policy contained an “incontestable clause” after a named limited period and which 
had expired at the time the liability accrued against the defendant. There was, 
therefore, no necessity to construe the policy provision relied on in that case as a 
defense, since the “incontestable clause” barred the right of the defendant to inter- 
pose the defense to which that opinion responded. Such response, upon which 
reliance seems to have been placed by the lower court, if not dictum, was at least 
wholly unnecessary for the determination of the case in favor of plaintiff and for the 
disallowance of the defense discussed. However, if it were otherwise, and if the 
Opinion in the first Rider Case was not open or subject to the qualifications men- 
tioned, then it is in direct conflict with the later cases hereinafter discussed which in 
eftect overrule the two Rider opinions in their interpretation of the provisions of 





724 The Insurance Law Journal, Vol. 86 [Apr., 1936 


Sean relied on therein, and which we think is amply supported by reason and 
ogic. 

In the first Rider opinion it is said: “This policy seems to have been drawn with 
a view of defeating or of avoiding sections 639 and 679 of our statutes. It is not 
alleged that Rider made any statements or representations to obtain the policy. 
Therefore the first section named does not apply, for it has reference to the making 
and the effect of such statements and representations; nor does the policy contain 
any reference to any application or by-law as forming a part of the contract. There- 
fore section 679 is avoided.” 

That excerpt in effect said that even unsoundness of health arising after an 
application cannot be relied on by defendant in defense of an action on the 
policy, because it was the duty of defendant to inquire of the insured concern- 
ing it at the time the examination was made, notwithstanding it was a matter 
that occurred exclusively in the future from that time. Its occurrence and hap- 
pening was entirely prospective at the time the examination or inspection of the 
insured was made and was not a proper subject of inquiry at that time. The 
sole reason why provisions and conditions of the nature here under consideration 
are limited to unsoundness of health arising since the examination or inspection 
(when they are made) is because it was the duty of defendant to develop such 
conditions that existed at the time they were made, and not having done s0, it 
cannot rely upon such prior existing conditions under the clause contained in 
the policy itself. 

Where there has been an examination, or inspection, the rule is universal in 
this and other courts that such conditions of unsoundness of health, if they arose 
after the examination or inspection of the insured, within the terms of which the 
first Rider opinion brought the policy condition here involved, have no applica- 
tion; and that the same is true as to unsoundness of health at the time of the 
delivery of the policy whensoever it arose in all cases where there was no exam- 
ination or inspection or duly executed application. See Metropolitan Life Insur- 
ance Company y. Walters, 215 Ky. 379, 285 S. W. 252, 60 A. L. R. 194; Prudential 
Insurance Co. of America v. Hodge’s Adm’x, 232 Ky. 44, 22 S.W.(2d) 435, 438; 
American Life & Accident Co. v. Scruggs, 242 Ky. 760, 47 S.W.(2d) 720; Metro- 
politan Life Insurance Co. vy. Crawford’s Adm’x, 244 Ky. 730, 51 S.W.(2d) 926. 

In the Scruggs Case, supra, the insured made no application and there was 
no medical examination or inspection. The insured died of tuberculosis of the 
intestines and of other ailments and in an action on the policy the company 
defended on the ground that when it was issued and delivered the insured was 
not in sound health. In the course of the opinion it is said: “There was no 
medical examination or medical inspection in this case. Where a policy of insur- 
ance is issued under those circumstances, a condition therein that it shall not 
take effect if the person insured is not in sound health at the time of the delivery 
of the policy is valid and applicable, and the case is not controlled by the rule 
which otherwise obtains limiting such conditions to unsoundness of health aris- 
ing since the examination or inspection.” 


In the Hodge Case, supra, the insurance company invoked a provision in the 
policy that it should not take effect if the insured should die before the date 
thereof or if on such date insured was not in sound health. In the opinion it 1s 
said: “The inspection referred to in these opinions means a medical inspection 
by a doctor. There was no medical examination, or inspection, at the time 
Hodge made application for his policy. It follows, therefore, that the provision 
of the policy requiring him to be in sound health at the time the policy was 
delivered was a valid provision, and the appellant was entitled to an instruction 
on this point.” 

In the Crawford Case, supra, it was held that a provision in the policy that 
the insurer might cancel the policy if the insured who was not examined by a 
physician was not in sound health on the date of the policy was valid. 

[2] Generally speaking, an insurance contract like any other contract meas- 
ures the right of the parties thereto and any provision in a policy restricting oF 
limiting the liability of the company is valid provided it is not illegal, unreason- 
able, or contrary to public policy. Mutual Benefit Life Insurance Company Vv. 
O’Brien (Ky.) 116 S. W. 750, rehearing denied 144 Ky. 308, 138 S. W. 245; Hasel- 
den v. Home Insurance Company, 247 Ky. 530, 57 S.W.(2d) 459; Brotherhood of 
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Railroad Trainmen v. Wilkins, 257 Ky. 331, 78 S.W.(2d) 6; Metropolitan Life 
Insurance v. Walters, supra. 

It is therefore apparent, as indicated by all the later cases in this jurisdic- 
tion and which are in harmony with the general trend of authority, that the 
quoted provision of the policy is valid and in the circumstances the court erred 
in directing a verdict for appellee. 

We further conclude that the Rider opinions, supra, in so far as they are in 
conflict with our later cases above cited, should no longer be followed and they 
are each overruled to that extent. 

It is most earnestly insisted by counsel for appellee that the quoted pro- 
vision of the policy is unenforceable and void and amounts to a fraud upon the 
insured because it is so illegible and obscure that it cannot be read by an ordinary 
person. The varied colors of the scroll and the background upon which the pro- 
vision is printed renders it less legible than it might otherwise be, however, it 
can be easliy read by a person of ordinary eyesight. It is not contended that the 
type used is not in conformity with the requirements of the statute. 

[3] As a matter of course, this provision was inserted in the policy for the 
benefit of the insurer and therefore might be waived by it, however, there is no 
plea of waiver and nothing in the record from which the court as a matter of 
lav might determine that it was waived. 

Wherefore the judgment is reversed for proceedings consistent with this 
opinion. 

Whole Court sitting. 


LIFE & CASUALTY CO. OF TENNESSEE v. FARTHING. 
Court of Appeals of Kentucky. Oct. 15, 1935. 
Rehearing Denied Nov. 26, 1935. 
86 Southwestern Reporter (2d) 1036. 
3. INSURANCE. 

In action on life policy, with provision for accidental injuries, evidence held 
to sustain finding that injuries alleged to have been received when insured was 
struck by automobile on which he was leaning resulted solely from external, 
violent, and accidental means. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Circuit Court, McCracken County. 

Action by Willie Farthing against the Life & Casualty Company of Tennessee. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

L. B. Alexander, of Paducah, for appellant. 

C. C. Grassham and Roy Garrison, both of Paducah, for appellee. 

RICHARDSON, Justice. 

This appeal requires a review of a trial of a common-law action by the court 
without the intervention of a jury. The Life & Casualty Insurance Company of 
Tennessee, for a paid weekly premium of 5 cents, issued a policy to Jim Bennett, 
insuring his life for $1,000, designating Willie Farthing as beneficiary. 


_ The policy contains this provision: “The Life & Casualty Insurance Company 
of Tennessee hereby insured the person named in said schedule against the result 
of bodily injuries received during the time this policy is in force, and effected 
solely by external, violent and accidental means strictly in the manner hereafter 
stated, subject to all the provisions and limitations hereinafter contained, as fol- 
lows: If the insured shall be struck by actually coming in physical contact with 
the vehicle itself and not by coming in contact with some object loaded on or 
attached thereto, or some object struck and propelled against the person by said 
vehicle, which is being propelled by steam, cable, electricity, naptha, gasoline, horse, 
compressed air or liquid power, while the insured is walking or standing on a 
public highway, or be struck by any vehicle named above while riding a bicycle on 
a public highway, which term, Public Highway, as used in this policy, shall not 
be construed to include any portion of railroad or interurban railway yards, 
Station ground or right of way, except where crossed by a public thoroughfare 
dedicated to and used by the public for automobile or horse vehicle traffic, and shall 
not include any Public Highway which although dedicated to the public has not 
in fact been officially opened to the public generally for vehicular traffic.” 
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A decision of this case calls for an interpretation of this provision in the 
light of the developed facts. 

On the 30th day of June, 1934, while the policy was in full force and effect, Jim 
Sennett sustained an injury from contact with an automobile which was being 
operated on an alley in the city of Paducah. The injury resulted in his death. 
This action was brought by the beneficiary against the insurance company to 
recover on the policy. She alleges that while standing on a public highway Ben- 
nett was struck and injured by an automobile and that his death was “effected 
solely by external, violent and accidental means by coming into contact with the 
vehicle itself.” 

The evidence of the parties was directed solely to the time, place, and manner 
of his being struck by an automobile, and whether he was struck by it at all. 

At the time he sustained his injury, “Hop’s Restaurant” was located on North 
Seventh street, an alley between Harris and Boyd streets. Residences were, also, 
located on this alley. It was graveled and used generally by the public for 
vehicular traffic. It is a block from the railroad, hut not connected with the rail- 
road or any portion of the railroad yard. It was dedicated to the city of Paducah 
and is shown on the plat of the city as an alley connecting Harris and Boyd. 


The evidence in behalf of the beneficiary substantially is that a few moments 
before he sustained his injury he was sitting on a bench on the side of the alley 
opposite “Hop’s Restaurant.” Frank Boyd, the operator of a taxi, stopped his 
car in front of “Hop’s Restaurant,” between Bennett and the restaurant, for the 
purpose of receiving a passenger. Bennett walked to the car, placed one foot on 
the fender, and asked Boyd for a dime; the passenger approached the car from 
“Hop’s Restaurant” and entered it; Boyd suddenly started the car at a rapid rate 
of speed. The movement of the car threw Bennett, and as the rear fender passed 
his person, it struck him about or on the right hip, bruising it and completely 
fracturing the neck of the right femur: he fell to the ground. He was assisted into 
“Hop’s Restaurant” where he remained that night. Within a short time thereafter 
he was taken to the hospital where he died. The immediate cause of his death was 
pneumonia, superinduced by the injury sustained at the time he was struck by the 
automobile. The physicians agree that the initial cause of his death was the injury 
to his hip. Two or more witnesses of the insurance company depose they were 
present and that Bennett was drunk, sitting on a bench, fell off of it, and was 
picked up thereat and carried into “Hop’s Restaurant”; that he did not approach 
Boyd’s car; was not near enough to it to be struck by it, and he was not struck by 
it. Also, that certain of the beneficiary’s witnesses were not present at the timc. 

To corroborate this, the insurance company introduced statements of Bennett 
to other witnesses as to how he had sustained the injury to his hip. A number of 
witnesses testified relative to the manner and form in which the beneficiary fur- 
nished the proof of the death of Bennett. Without reiterating the evidence 
respecting the furnishing of the proof of his death, it is sufficient to say that it 
shows the beneficiary substantially complied with the requirement of the policy in 
this respect. 

The insurance company argues that the evidence in its behalf as to how Ben- 
nett was injured is more worthy and entitled to greater weight than that of the 
beneficiary, and, when so considered, the beneficiary failed to establish that 
Bennett’s injury was the result of “accidental means,” as. this term is used in the 
policy. The insurance company also contends that Bennett was not, at the time he 
was injured, standing in the public highway, and that the effect of the testimony of 
the beneficiary's witnesses is that “he was on the running board of the automobile 
rather than on the highway.” 

Considering these questions inversely, as to the issue, whether he was standing 
in a public highway, if the testimony of the witnesses of the beneficiary is accepted 
as it was by the trial court, as the correct version of the happening of the accident, 
and also the plat of the city, and the testimony of the officials in regard to the 
alley being a public highway, there is scarcely room for debate or difference of 
opinion. 

[1, 2] The credibility of the witnesses and the weight to be given their testi- 
mony were within the province of the trial judge. It is a familiar rule that his 
finding of facts must be considered as a verdict of a properly instructed jury, and 
unless palpably against the weight of the evidence, his finding, if supported by 
substantial, competent evidence must be upheld by this court. Hurt et al. vy. Bank 
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of Commerce et al., 235 Ky. 795, 32 $.W.(2d) 346; People’s Liberty Bank & Trust 
Co. of Covington v. First National Bank & Trust Co. of Covington, 245 Ky. 252, 
53 S.W.(2d) 536; Thomas et al. v. City of Horse Cave et al., 249 Ky. 713, 61 
S.W.(2d) 601. 

The finding of the trial judge was that the injury sustained by Bennett was the 
result of “accidental means,” as this term is used in the policy. 

In National Life & Accident Ins. Co. v. Drucilla Jones, decided September 24, 
1935, 260 Ky. ——, 86 S.W.(2d) 139 the words “accident” and “accidental means” 
are defined and were applied to a life policy, wherein the term “accidental means” 
was used as it appears in the present policy. It is entirely unnecessary to reiterate 
here our definitions of these terms and the rule for applying them. The interested 
reader is referred to that case for our most recent definitions of these terms. 

[3] Aside from this, the finding of the facts by the trial court, that Bennett’s 
injury “resulted solely from external, violent, and accidental means,” being sus- 
tained by competent, relevant evidence, and applying the rules stated above, we are 
precluded from interrupting his finding as to this issue. 

Wherefore, the judgment is affirmed. 


WASHINGTON NAT. INS. CO. v. McLEMORE. No. 5122. 
Court of Appeal of Louisiana. Second Circuit. Nov. 6, 1935. 
163 Southern Reporter 773. 
3. INSURANCE. 

In action by insurer to cancel industrial life policy, testimony as to falsifica- 
tion of application held admissible where statute permitting fraud as defense 
against suit by insured became effective subsequent to issuance of policy but 
prior to trial of case (Act No. 240 of 1916, § 1; Act No. 160 of 1934). 

(For other cases, see Insurance, Dec. Dig. § 227.) 

4. INSURANCE. 

Where issuance of industrial life policy was obtained by fraud on part of 
beneficiary, insurance company seld entitled to have policy canceled. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

Appeal from First Judicial District Court, Parish of Caddo; Robert Roberts, 
ludge. 

Action by the Washington National Insurance Company against Annie 
McLemore. Judgment for plaintiff, and defendant appeals. 

\ firmed. 

W. S. Johnson, of Shreveport, for appellant. 

Brvan E. Bush, of Shreveport, for appellee. 

Mits, Judge. 

On or about January 30, 1933, plaintiff received a form application for insur- 
ance signed “Andrew Jackson.” It states applicant’s age to be 41, height 5 
ject 9 inches, weight 165 pounds, and his occupation chauffeur, with residence at 
1551 Acorn street, Shreveport, La. The application was taken by the company’s 
agent, A. E. Oberle, who, over his signature, states in it that he personally 
inspected applicant, witnessed his signature, and approves the application. 

In due course the company, relying upon the statements contained in the 
application, issued its policy insuring the life of Andrew Jackson for the sum of 
$147, and designating, as requested, Annie MclI.emore, his niece, as beneficiary. 

At the end of eight or nine weeks the beneficiary submitted proofs of death 
and claimed the benefit. The company refused payment and tendered back the 
premiums paid, contending that the Andrew Jackson described in the proof, who 
died in De Soto parish, was not the person who made the application or was 
mtended to be insured, to the full knowledge of the beneficiary. The company 
alleges that deceased lived in De Soto parish; had not been in Shreveport for a 
number of years prior to the date of the application; was between 65 and 75 
vears of age; had been paralyzed for several vears; and that the beneficiary had 
paid all premiums. " 

a present suit is brought by the insurer seeking a cancellation of the 
policy. 

Defendant beneficiary admits the making of the application and issuance of 
om pe icy denies the charges of wrongdoing, and reconvenes for the amount of 
the policy. 
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The agent testifies that a man representing himself to be Andrew Jackson 
signed the application at 1551 Acorn street, the home of Annie McLemore, and 
furnished the information contained in it. He says that Annie presented the 
man as Andrew Jackson and paid all premiums after the first. He remembers 
the man to have appeared to be around 42 or 43 years old. He never saw him 
afterward. A week before Annie had spoken to him about this insurance, and 
he had told her he could not write the application unless the insured was present. 

Will Jackson, aged 49, son of deceased, says he considered his father to be 
80 or 81 years old at the time of his death in March, 1933; that his father had 
not been to Shreveport in eleven years. Tom Jackson, aged 58, another son, 
testifies to the same effect. 

According to Annie, the agent, Oberle, agreed to take the application with- 
out seeing the applicant, and she herself signed the name “Andrew Jackson” on 
the application. She does not remember what age she said her uncle was. Her 
husband says that only Annie and the agent were present when the application 
was signed, and that no one impersonated Andrew Jackson. 

Mr. Kelly, local manager for plaintiff, says that after death claim had been 
tendered he went to Annie’s place and was there told by her that her uncle had 
been present and had signed the application. 

There was judgment below for plaintiff canceling the policy and ordering the 
return of the premiums as tendered. From this judgment defendant has appealed. 

Whether by substituting some other person and deceiving the agent or by 
connivance with the agent in forging the name of Andrew Jackson and falsely 
representing him to be 41 years of age, when he was over 80, and employed in 
Shreveport as a chauffeur, when in reality he was in Mansfield almost at the 
point of death and had not been in Shreveport for more than ten years, the 
defendant beneficiary perpetrated a fraud on the insurance company. Consider- 
ing the small stake that the agent had in the matter, and that the purported 
signature of Andrew Jackson bears no resemblance to the authentic handwriting 
of Annie McLemore appearing in the record, and further considering that her 
sister and chief witness perpetrated the same fraud at the same time on another 
company, we are inclined to accept the agent’s story as to the transaction. 

The purely technical defense is based upon defendant’s objection to testimony 
as to the falsification of the application because of the following provision in 
section 2 of Act No. 227 of 1916 (page 492): “That every policy of insurance 
issued or delivered within the State on or after the first day of January, nineteen 
hundred and seven, by any life insurance corporation doing business within the 
State shall contain the entire contract between the parties and nothing shall be 
incorporated therein by reference to any constitution, by-laws, rules, application 
or other writings unless the same are endorsed upon or attached to the policy 
when issued; and all statements purporting to be made by the insured shall in 
the absence of fraud be deemed representations and not warranties, and no state- 
ment or statements not endorsed upon or attached to the policy when issued 
shall be used in defense of a claim under the policy unless contained in a written 
application and unless a copy of such statement or statements be endorsed upon 
or attached to the policy when issued. Any waiver of the provisions of this 
section shall be void.” 

An examination of the policy discloses that the name of the assured is given 
in it as Andrew Jackson, and his age as 41 years. The age of assured is then a 
part of and included in the contract. 

Act No. 160 of 1934 provides that industrial life insurance companies shall 
require a written application signed by the applicant, which shall form a part of 
the policy issued thereon, whether or not it is attached to or indorsed upon the 
policy, and, further, that fraud shall always be a defense against any suit by the 
assured where an application has been obtained. 

Industrial life insurance is, by section 1 of Act No. 240 of 1916, defined to be 
that wherein the premiums are payable at periods not exceeding one calendaf 
month apart and are for sums not exceeding ies on a single life. In this case 
the policy is for $147, and the premium is fixed at 15 cents, payable weekly. 

{1, 2] The policy in this case was issued February 13, 1933, before, and the 
me tried on the 7th day of March, 1935, after, the enactment of Act No. 160 of 


“Remedial statutes and statutes governing procedure have application to all 
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actions brought subsequent to their promulgation.” State v. Brossette, 163 La. 
1035, 113 So. 366, 367; Rossville Commercial Alcohol Corporation vy. Dennis Sheen 
Transfer Co., 18 La. App. 725, 138 So. 183. 

“A remedial statute is one which confers a remedy and a remedy ‘is the 
means employed to enforce a right or redress on injury.’” Paulsen v. Reinecke, 
181 La. 917, 160 So. 629, 630, 97 A. L. R. 1184; Dehan v. Hotel and Restaurant 
Employees et al. (La. App.) 159 So. 637. 

Procedure is defined by Bouvier as: “The term is so broad in its signification 
that it is seldom employed in our books as a term of art. It includes in its mean- 
ing whatever is embraced by the three technical terms pleading, evidence and 
practice, and practice in this sense means those legal rules which direct the 
course of proceeding to bring parties into court and the course of the court after 
they are brought in; and evidence as a part of procedure signifies those rules of 
law whereby we determine what testimony is to be admitted and what rejected in 
each case and what is the weight to be given to the testimony admitted.” 

[3, 4] Considering these authorities and Act No. 160 of 1934, we think that 
the testimony objected to was admissible, and that, as it clearly proves fraud on 
the part of defendant in obtaining the issuance of the polciy, the judgment order- 
ing its cancellation is correct. It is accordingly affirmed. 


PENDLETON v. METROPOLITAN LIFE INS. CO. No. 16245. 
Court of Appeal of Louisiana. Orleans. Nov. 18, 1935. 
164 Southern Reporter 170. 
INSURANCE. 


That husband had paid premiums on life policy issued to wife but naming no 
beneficiary held not to entitle husband to maintain action to recovery on policy. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


\ppeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Action by William Pendleton against the Metropolitan Life Insurance Com- 
pany. From an adverse judgment, plaintiff appeals. 

\ffrmed. 

Charles J. Mundy, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar and Wood Brown, all of New Orleans, 
for appellee. 

McCatt, Judge. 

Pendleton brought suit against the insurance company on a life insurance 
policy which he averred was issued to his wife, who died on December 24, 1934. 
It is averred that the policy contained the name of no beneficiary, but that all 
premiums were paid by plaintiff with money earned by him. An exception of no 
cause of action was maintained by the trial court. 

We consider this disposition of the case correct as the mere fact that the 
plaintiff may have paid the premiums does not give him any standing to contend 
that he was the beneficiary under the policy. As already pointed out, by averring 


that there was no beneficiary, he clearly concedes that he was not the beneficiary. 
Judgment affirmed. 


ETNA LIFE INS. CO. v. SOWER et al. No. 109. 
Supreme Court of Michigan. Nov. 12, 1935. 
263 Northwestern Reporter 415. 


INSURANCE. 
In proceeding to determine beneficiary of life certificate whom insured had 
designated as “Amelia, related to me as wife,” evidence held to show that woman 
by name of Amelia with whom insured lived, but to whom he was not married, 
and not his divorced wife, whom insured was said to have called “Amelia,” was 
intended as beneficiary. : 
(For other cases, see Insurance, Dec. Dig. § 665{1].) 
sna from Circuit Court, Wayne County, in Chancery; Ormond F. Hunt, 
udge. 
Bill of interpleader by the A{tna Life Insurance Company, a Connecticut cor- 
poration, and another, to determine whether Amelia Sower or Pauline (Amelia) 
Fitz, defendants and cross-plaintiffs, were entitled to proceeds of insurance policy. 


From the decree, Pauline (Amelia) Fitz appeals. 
Affirmed. 
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Argued before the Entire Bench. 

Ray V. Richards, of Detroit, for appellant. 

Ira F. Morgan, of Detroit, for appellees. 

FEap, Justice. 

Plaintiff filed interpleader to determine which defendant is entitled to the 
proceeds of an insurance policy. 

Alexander Fitz was married to Pauline in 1904. They had a large family, 
Trouble arose in 1928 and a property settlement agreement was made. In 1930, 
Alexander filed bill for divorce. Decree with alimony was granted Pauline in 
1932 on cross-bill. 

Alexander had been an employee of the Packard Motor Car Company. His 
employee’s insurance certificate, dated December 1, 1930, shows change of bene- 
ficiary from Pauline Fitz, wife, to “Amelia Sower, Friend.” After the separation 
he lived at the Sower home. Mr. Sower had deserted his wife and they were not 
divorced. Nevertheless, there was testimony that Fitz and Mrs. Sower were 
engaged to be married and were cohabiting, although they did not hold themselves 
out to the public as husband and wife. 

July 31, 1933, Fitz was re-employed by the Packard Motor Car Company and 
made application for employee’s insurance, designating his beneficiary as “Amelia, 
related to me as wife.” He died September 9, 1933, in a hospital. 

Pauline claims her name is “Pauline Amelia.” There was testimony that Alex- 
ander had often called her Amelia and that he told his daughters before his 
death that the insurance was payable to their mother. Mrs. Sower presented tes- 
timony that she and Alexander were engaged, would be married as soon as she 
could get her divorce, for which he was to pay, and that he told several parties 
his insurance was payable to her. 

The question is one of fact. The designation of the beneficiary as his wife 
has no conclusive force as neither claimant was his wife. 

Pauline’s right to the name of “Amelia” rested wholly in oral testimony. She 
herself did not testify that Alexander called or knew her by the name, although 
other members of the family testified that he called he “Amelia.” In the prop- 
erty settlement, birth certificates of their children, divorce papers, insurance papers 
and deeds she was called “Pauline,” or, in one instance, “Lena,” and the name 
“Amelia” does not appear. She produced no record or written evidence whatever 
of the right to the name, except that on the local record of an insurance agent, not 
shown to have been known to Alexander, the name of “Amelia” appears, and 
Pauline was paid insurance. Of persuasive force is the record of admission of 
Fitz to the hospital, prepared upon information given by him. He gave as his 
address the home of Amelia Sower and named as his nearest relative “Amelia,” 
bearing relationship of wife, and with the same address. 

The case originally was submitted to a circtfit court commissioner, who found 
and reported in favor of Pauline. The circuit judge gave decree for Amelia 
Sower. We think the record and written evidence, with Pauline’s failure to show 
such right to the name or designation by Alexander, leaves no alternative to affirm- 
ing the decree. 

Affirmed, with costs. 

Potter, C. J., and North, Wiest, Butzel, Bushnell, and Edward M. Sharpe, JJ., 
concur. 

The late Justice Nelson Sharpe took no part in this decision. 
SOVEREIGN CAMP, W. O. W. v. WILLIAMSON. No. 31916. 
Supreme Court of Mississippi, Division A. Nov. 18, 1935. 

164 Southern Reporter 47. 
1. INSURANCE. 


Forteitures are looked upon with disfavor, and slight circumstances, indicating 
intention to waive forfeiture of policy, will support finding of waiver. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE. 

Letters written by fraternal benefit association to member held not to show 
waiver of provisions of constitution and by-laws that member in default could he 
reinstated only while in good health, and that payment of past-due assessments 
would be his warranty that he was at time of making such payments in good healtlr 
and that he would remain in good health for 30 days after payment. 
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Letters told the insured that his certificate was valuable and to abandon 

it would be a considerable loss to him that it was possible that his failure 

to pay had been result of oversight, and contained provisions of constitution 

and by-laws as to forfeiture for nonpayment of assessments and condition 

of good health upon reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Appeal from Circuit Court, Newton County; D. M. Anderson, Judge. 

\ction by Woodie S. Williamson against the Sovereign Camp, Woodmen of 
the World. From a judgment for plaintiff, defendant appeals. 

Reversed, and judgment entered for defendant. 

R. T. Wells, of Omaha, Neb., and Shannon & Schauber, of Laurel, for 
appellant. 

O. B. Triplett, Jr., of Forest, for appellee. 


7ETNA LIFE INS. CO. v. McCREE. No. 31935. 
Supreme Court of Mississippi, Division B. Nov. 25, 1935. 
164 Southern Reporter 223. 
1. INSURANCE. 


Statute precluding insurer from denying truth of statements contained in 
application for policy, unless copy of application is delivered to insured with 
policy, must be liberally construed for insured’s benefit (Code 1930, § 5174). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. 

Where employvee’s application for insurance was not delivered to him with 

msurance certificate, but was attached to master policy delivered to employer, 


nsurer’s evidence offered to contradict statements in application held properly 
excluded (Code 1930, § 5174). 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 

3. INSURANCE. ) 

In action to recover disability benefits provided for in insurance certificate 
issued to employee covered by master policy obtained by employer, evidence held 
‘ec sustain findings against insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Chancery Court, Clarke County; A. B. Amis, Sr., Chancellor. 


Action by Reverend J. McCree, administrator of the estate of Thomas 
McCree, deceased, against the A®tna Life Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. 

Jacobson & Snow, of Meridian, for appellant. 

H. F. Case, of Quitman, for appellee. 

Eruripck, Presiding Justice. 

The appellee was complainant in the court below and filed a bill in the chan- 
cery court of Clarke county alleging that he was duly appointed and qualified as 
the administrator of the estate of Thomas McCree, deceased; that the deceased, 
during his lifetime, took out, with the appellant, a policy of insurance providing 
ior the payment of $1,000 upon his becoming totally and permanently disabled ; 
that said policy was issued, as appellee believes, in December, 1929, and pay- 
ments thereon were all paid until October, 1931. The bill further alleged that on 
r about the day of March, 1931, the deceased became afflicted with active 
pulmonary tuberculosis of the bone: that from then until the death of the 
deceased, on June 8, 1932, he was totally and permanently disabled, and, under 
the terms of the policy, he was entitled to the benefits for disability thereunder, 
including a payment of $1,000 in cash; that the appellee and the deceased com- 
plied with all the requirements of the policy, and that the appellant wholly refused 
‘0 pay said sum or to perform the policy in any manner. The bill alleged that 
‘nor about October —, 1931, the appellant refused to receive further premiums 
irom the deceased and refused to pay him the disability benefits under the policy; 
that on or about said date the appellant’s agent Lee L. Young, while acting within 
the scope of his employment, entered the house of the deceased while he was 
weak and unable, physically and mentally, to protect his own interest, and 
requested to see the policy; that thereupon said agent of the appellant carried the 
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policy away with him despite the protests of the deceased, and at a time when 
the appellee was not present, leaving with the deceased $5, which the deceased 
returned in the form of a post office money order, which money order appellant 
refused to accept and returned it to the deceased. 

The appellant in its answer set up that the policy issued was issued to 
Thomas McCree together with a lot of other employees of a firm styled Ginsburg 
& Kaplan, by whom said Thomas McCree was employed, and the policy provided 
that it should not continue in force after Thomas McCree abandoned the employ- 
ment of Ginsburg & Kaplan, and that Thomas McCree had abandoned said 
employment, and that, under its terms, the policy had lapsed. It also denied the 
allegations in reference to its agent taking up the certificate of insurance, as 
alleged in the bill, but contended that Thomas McCree had in his application for 
insurance, misrepresented material facts which voided the policy; that, among the 
misrepresentations was that he had not had medical treatment within three years 
prior to the application, and that he was in good health. 

Thomas McCree was furnished with a certificate showing that he was insured 
by the appellant company in the sum of $1,000, and showing the rate of premiums, 
and quoting certain provisions of the policy. The policy, itself, was not delivered 
to the insured, but was placed with Ginsburg & Kaplan, and is what is called a 
“Master Policy.” A copy of the application signed by Thomas McCree was not 
delivered to him with the certificate showing his insurance, but a copy was 
attached to the “Master Policy” in the possession of Ginsburg & Kaplan. 

It appeared from the proof of the appellees that, after Thomas McCree 
became totally disabled, and presumably about the time the agent of the appel- 
iant took the certificate from said Thomas McCree, the “Master Policy” had 
been returned to the appellant by Ginsburg & Kaplan, and that while the policy 
was in force, the said Thomas McCree had become unable to work and remained 
30 until his death. It also appeared from the proof of the appellees that, while 
the father of Thomas McCree was away from home, the said Thomas McCree 
then being in his home confined to his bed, the agent of the appellant came to the 
home where Thomas McCree was living, and when no one was there except a 
sixteen year old boy left to wait upon said Thomas McCree, and said agent repre- 
sented that there was an error in the application, and that they would get another 
application for Thomas McCree to sign; that said agent then took with him said 
certificate and left a $5 bill on the bed where Thomas McCree was lying. When 
the appellee, the father of Thomas McCree, returned home and was informed as 
to what had taken place, he went to the sheriff and sought to have the agent 
arrested, but failed to accomplish that purpose, the agent having left the com- 
munity. He then went to his attorneys for advice, and acting on their advice 
wrote to the insurance company at its New Orleans office, demanding the return 
of the certificate, and sending them a money order for the $5 left with Thomas 
McCree. 

The particular agent who visited the home of Thomas McCree had an office 
in Jackson, Miss., and this letter was forwarded to him, and he returned the 
money order to the appellee. Thereupon, suit was brought for the recovery of 
benefits under the policy. 

The agent of the appellant who took up the certificate of insurance told a 
different story. He stated that at first Thomas McCree refused to deliver the 
certificate, but when they explained to him that on account of misrepresentations 
in the application for insurance he would have no interest under it, that he agreed 
to accept a return of premiums paid, which amounted to $4.90; that Thomas 
McCree was not confined to his bed, but was up, and was sitting upon the front 
porch and discussed the matter with him. The appellant offered proof to show 
that there had been a misrepresentation of facts, and as to the condition of the 
health of Thomas McCree; and that he had been attended and treated by phys!- 
cians within the period of three years prior to the application, and also that under 
the disability benefit clause of another policy he had collected, within said period, 
certain sums for different weeks. 

The court refused to admit the evidence of the insurance company as to 
these misrepresentations because the copy of the application was not attached to 
the certificate delivered to Thomas McCree, holding that it was not sufficient for 
a copy of the application to be left with the “Master Policy” held by Ginsburg & 
Kaplan. 
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Section 5174, Code 1930, reads as follows: “All life insurance companies doing 
business in the state of Mississippi shall deliver to the insured with the policy, 
certificate or contract of insurance in any form a copy of the insured’s applica- 
tion, and in default thereof said life insurance company shall not be permitted in 
any court of this state to deny that any of the statements in said application are 
true. 

{1, 2] The chancellor held, and we think correctly, that it was the duty of 
the insurance company to deliver to the insured, Thomas McCree, with the cer- 
tificate furnished him, a copy of his application for such insurance, to enable the 
insured to determine, at any time, by an inspection of his application whether 
there were any errors contained therein, through inadvertence or otherwise, and 
to correct them, or to disclose the true facts while he was carrying the insurance 
and before he became uninsurable. This section should be liberally construed for 
the benefit of the insured, and we are of the opinion that the quoted section 
requires the delivery of a copy of the application to the insured, and not to some 
third person. Therefore, there was no error on the part of the court below in 
refusing to admit the evidence of the insurance company contradicting statements 
as to the application for insurance, 

|3] There was conflict in the evidence, and the chancellor was authorized to 
nd the facts as he did find them. We think, too, that there was sufficient evi- 
ence to support the findings of fact. The chancellor rendered a judgment for 
$1,000 and interest from date of the disability of Thomas McCree, and we think 
he was correct in so doing. 

[4] There was something said in the answer about the right under the policy 
aiter the death of the mother of Thomas McCree, she being the main beneficiary 
and dving before he did. The main beneficiary having predeceased Thomas 
McCree, the right under the policy accrued to him or to his administrator. In 
jact, however, the main beneficiary would have had no interest in the recovery 
herein as it was vested in Thomas McCree on his becoming disabled, and no other 
peneficiary being named at his death, his administrator is entitled to recover the 
sum due under the policy. 

We find no error in the judgment of the court below, and it is affirmed. 

Affirmed. 


fi 
1 


FOWLER v. MISSOURI MUT. ASS'N. No. 5519. 
Springfield Court of Appeals. Missouri. Oct. 7, 1935. 
86 Southwestern Reporter (2d) 946. 
1. INSURANCE. 


In action on life policy, defendant had burden to prove corporate identity, 
nature of life insurance business in which it was engaged, and that business was 
carried on by it within provisions of statute under which it was organized, where 
question of whether defendant was assessment company was put in issue by 
allegations in answer and general denial of reply. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

2. INSURANCE. 
Application for life policy must be deemed part of policy. 
(For other cases, see Insurance, Dec. Dig. § 151[2].) 

3. INSURANCE. 

Life policy in which amount to be paid upon death of insured and payments 
keeping policy in force are unalterably fixed is “old line” policy, since one or other 
ot such amounts must be contingent to constitute “assessment policy.” 

(For other cases, see Insurance, Dec. Dig. § 124.) 

4. INSURANCE. 

Life policy providing that face of policy should be collected from persons 
holding similar policies, but calling for payment of stipulated amount and issued 
upon application providing for payment of assessments not to exceed designated 
amount which was regularly charged insured held “old line” policy, and hence 
Insurer was not entitled to statutory exemption relating to assessment companies 
with respect to policy (Mo. St. Ann. §§ 5745-5758, pp. 4398-4411). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

». INSURANCE. 


Mutual insurance company organized and doing business on assessment plan 
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issuing level premium policy providing for payment of fixed amount upon death 
of insured held estopped to assert that policy was ultra vires (Mo. St. Ann, §§ 
5745-5758, pp. 4398-4411). 

(For other cases, see Insurance, Dec. Dig. § 141[5].) 
6. INSURANCE. 

Life policy in which amount to be paid upon death of insured and amount of 
premiums was fixed held within provisions of statute that no misrepresentations 
in application for policy should be deemed material or render policy void unless 
actually contributing to contingency or event upon which policy is to become due 
and payable (Mo. St. Ann. §§ 5732, 5782, pp. 4373, 4423). 

(For other cases, see Insurance, Dec. Dig. § 256[1].) 

7. INSURANCE. 

Contention of insurer that level premium life policy was issued on assessment 
plan, and hence was void for misrepresentation of insured’s age in application, 
held not to create bona fide dispute between parties as to liability of defendant, 
settlement of which would be sufficient to constitute consideration for release ot 
insurer for amount less than face of policy (Mo. St. Ann. §§ 5732, 5782, pp. 4373, 
4423). 

(For other cases, see Insurance, Dec. Dig. § 579.) 

8. INSURANCE. ; 

Amount named in face of life policy held liquidated amount upon death of 
insured in absence of bona fide controversy existing between beneficiary and insurer, 
and hence settlement for less amount than face of policy was void for lack of 
consideration. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

9. INSURANCE. ; ’ 

Release of insurer from liability on life policy, amount of which had become 
liquidated on death of insured, in consideration of repayment of premiums by 
insurer held not “accord and satisfaction” of balance of liquidated amount due 
under policy, where insurer was bound to pay premiums to beneficiary in support 
of plea that policy was void ab initio for misrepresentation of age in application. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

10. INSURANCE. ; 

In action on level premium life policy, payment of which had been refused on 
ground of misrepresentation of age of insured in application, question of vexatious 
refusal to pay, entitling beneficiary to penalties and attorney’s fees, he/d for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Stone County; Robert L. Gideon, Judge. 

“Not to be published in State Reports.” , es 

Action by Bertha Fowler against the Missouri Mutual Association. Judgment 
for plaintiff, and defendant apppeals. 

Affirmed. _— 7 

Kirk Hawkins and C. W. Hamlin, both of Springfield, for appellant. 

Hughey Baker, of Tulsa, Okl., and. E. M. Arnold and Haymes & Dickey, all 
of Springfield, for respondent. 


WITT. v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court, Appellate Division, Second Department. Nov. 1, 1935. 


sora 282 New York Supplement 874. 
1. INSURANCE. 

Person named as beneficiary of life policies by indorsement thereon reserving 
right to make further and different designation of beneficiary acquired no vested 
rights in policies not subject to change. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

2. INSURANCE. 
Provision of life policies that change of beneficiaries could be accomplished 


only with consent of insurer by indorsement on policies held for benefit of insurer, 
and subject to waiver by insurer. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
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3, INSURANCE. 

Right of insurer to waive provision of life policies that beneficiaries could 
be changed only with its consent indorsed on policies, and to pay person designated 
as beneficiary at time of insured’s death, held not affected by fact that waiver 
was procured after lapse of policies by false representation that policies were 
lost, or by insurer’s knowledge that former beneficiary was asserting equitable 
claim based on status as creditor and prior designation as beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4, INSURANCE. 

Former beneficiary has no veto power over right of insured to change 
beneficiary, and hence cannot assume to exercise such veto power by refusing 
to give up policy. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 

Lack of possession of life policy held not to prevent insured from changing 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Young, J., dissenting. 

Action by Barnet Witt against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. From an order of the Appellate Term affirming an 
order of the Municipal Court of the City of New York, granting summary 
judgment to defendant, the plaintiff appeals. 

Affirmed. 

\rgued before Lazansky, P. J., and Young, Carswell, Scudder, and Tompkins, 
I] 

Herman M. Frank, of New York City, for appellant. 

George W. Riley, of Lockport, for respondent. 

Per Curiam. 

[1-5] Order of the Appellate Term affirming an order of the Municipal 
Court of the city of New York, borough of Brooklyn, granting summary judg- 
ment to the defendant in an action by a claimed beneficiary under two policies of 
insurance, afirmed, with costs. Plaintiff was not the legally designated last-named 
beneficiary in the policies at the time claims for payment thereunder were presented. 
When he was named by indorsement upon the policies as beneficiary, no rights 
vested in him that were not subject to change perforce the express language of 
the indorsement, which reserved the right to make a further and different desig- 
nation. The provision providing that a change of beneficiaries could only be 
accomplished with the consent of the company by an indorsement on the policies 
was one for the benefit of the insurer, which it could waive if it saw fit so to do. 
The fact that at a time when the policies had lapsed, such waiver was procured 
by a false representation that the policies were lost, made by the deceased to induce 
the company to issue certificates of lost policy, did not change the legal situation 
so far as the company was concerned. It had a strict legal right to make pay- 
ment to the person designated as the beneficiary at the time of the death of Ethel 
Drucker, the deceased. The one who answerd to that description was her son, 
Joseph Drucker. The fact that at this late date when the payment was made the 
company had learned that Witt asserted an equitable claim based on his status as 
creditor and his one time designation as beneficiary, did not disable the company 
from acting under the beneficiary clause and making payment to the one last named 
under it. Nolan v. Prudential Insurance Co. of America, 139 App. Div. 166, 123 
N. Y. S. 688. A different situation might exist if plaintiff as a creditor had been 
a party to the original issuance of the policy and the company had knowledge 
of that creditor status at that time (Smith v. National Ben. Society, 123 N. Y. 85, 
25 N. E. 197,9 L. R. A. 616; Stronge v. Supreme Lodge, Knights of Pythias, 189 
N. Y. 346, 82 N. E. 433, 12 L. R. A. (N. S.) 1206, 121 Am. St. Rep. 902, 12 Ann. 
Cas. 941), which situation is not here present. There the contracts of the parties 
in effect disabled the insured from making a change of her beneficiary to the 
detriment of the creditor. No such provision in the arrangement between the 
parties here disabled the deceased from making a change or resulted in a waiver 
of her right so to do. A former beneficiary has no veto power over the right of the 
insured to change a beneficiary, and he cannot assume to exercise such a veto 
Power by refusing to give up the policy (Lahey v. Lahey, 174 N. Y. 146, 66 N. E. 
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670, 61 L. R. A. 791, 95 Am. St. Rep. 554; Baley v. Prudential Insurance Co. of 
America, 147 Misc. 488, 263 N. Y. S. 244); it being sufficient for an insured, in 
the absence of the policy, to do all that is required of him to change a beneficiary, 
The lack of possession of the policy could not prevent the insured from changing 
the beneficiary. The question is one of simple contract between the insured and 
the insurer. 

Lazansky, P. J., and Carswell, Scudder, and Tompkins, JJ., concur. 

Young, J., dissents. 


WILLIAMS et ux. v. JOHN HANCOCK MUT. LIFE INS. CO. et al. 
Supreme Court, Appellate Division, Fourth Department. Nov. 7, 1935. 
283 New York Supplement 87. 
1. INSURANCE. 


Court cannot by construction increase risk assumed, but should not give 
zroup life policy such strict and literal construction as to deny permanent total 
disability benefits to insured whose disability has reduced his capacity for work 
to type of possible employment far below and entirely out of line with usual 
forms of gainful occupations. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

2. INSURANCE. a a ' , ae 

“Permanent total disability’ within group life policy held infirmity con- 
tinuously preventing insured for life from engaging in any of common forms of 
employment for wage or profit for which he is reasonably qualified. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

_ Evidence showing removal of knee joint and uniting of femur and tibia held 
insufficient to warrant recovery by upholstery salesman for “permanent total 
disability” within group life policy requiring inability to engage in any occupa- 
tion for profit. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from Supreme Court, Erie County. 

Action by John E. Williams and wife against the John Hancock Mutual Life 
Insurance Company and another. From a judgment (154 Misc. 504, 277 N. Y. S. 
429) for plaintiffs against defendant named for $7,834.36, entered February 18, 
1935, in the office of the clerk of Erie county, defendant named appeals. 

Reversed on the law and facts, complaint dismissed, and certain findings of 
fact and conclusions of law disapproved and reversed, and a new finding made. 

Argued before Sears, P. J., and Edgcomb, Thompson, Crosby, and Lewis, JJ. 

Dudley, Stowe & Sawyer, of Buffalo (Roy P. Ohlin, of Buffalo, of counsel), 
for appellant John Hancock Mut. Life Ins. Co. 

Godfrey M. Frohe, of Buffalo, for respondents. 

Epmunp H. Lewis, Justice. 


We review a judgment awarding to an assured full benefits for permanent 
total disability under a group policy of life insurance. 

The plaintiff John E. Williams is an upholstery salesman employed by the 
defendant H. D. Taylor Company. He is one of a number of employees insured 
under a policy of life insurance issued by the defendant insurance company which 
contains the following provision: “Permanent Total Disability Benefit. If any 
Employee shall furnish the Company with due proof that while insured under 
this policy and before having attained the age of sixty, he has become wholly 
disabled by bodily injuries or disease, and will be permanently, continuously and 
wholly prevented thereby for life from engaging in any occupation or employ- 
ment for wage or profit, the company will waive further payment of premium 
as to such Employee and pay in full settlement of all obligations to him under 
this policy the amount of insurance in force hereunder upon his life at the time ol 
the receipt of due proofs of such disability. * * *” 

In connection with the policy, the insurer delivered to the assured a certificate 
which provided: “Permanent Total Disability. Any Employee who shall furnish 
the Company with due proof that he has become totally disabled by injuries, 
sickness or disease, and has been continuously prevented thereby from periorm- 
ing any and every duty pertaining to his occupation and presumably will during 
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his lifetime be prevented from pursuing any occupation for wages or profit, or 
ii he has suffered the entire and irrecoverable loss of the sight of both eyes, or 
of the use of both hands, or of both feet, or of one hand and one foot, he shall 
be deemed to be totally and permanently disabled and the insurance hereunder 
will become available, provided such disability or loss has been sustained before 
attaining the age of 60.” 

In 1931, while the plaintiff assured was covered by the policy mentioned 
above, he met with a minor accident which, however, led to serious consequences, 
including a tubercular infection of the right knee. Thereafter he was confined 
to his bed for long periods and underwent a number of operations, the last of 
which involved the excision of the right knee joint and a “fusing” or uniting of 
the femur and tibia in such a manner as to produce a single bone extending from 
the hip to the ankle. At the time of the trial a rigid union of the two bones had 
not been formed, although there is proof from the plaintiffs’ surgeon that such 
a result is assured. By reason of the removal of the knee joint and the resulting 
jointless shaft from hip to ankle, the insured will be required to wear a steel 
brace attached to the shoe and so fitted around the right leg as to prevent flexion. 

We are thus brought to the question whether the evidence presented by the 
plaintiffs was sufficient to establish the disablement contemplated by the insur- 
ance contract which will justify his recovery in this action. Has he proved that 
by his disability he will be “* * * wholly prevented thereby for life from 
engaging in,” not his former occupation, but “any occupation or employment for 
wage or profit”? 

[1] The premium, paid jointly by the assured and his employer, was fixed by 
their contract with the insurer; its amount depended upon the risk to be assumed 
by the insurer. We cannot by our construction of that contract increase the 
risk assumed and thus extend the resulting liability. “We are not at liberty to 
revise while professing to construe.” Graf v. Hope Building Corporation, 254 
N. Y. 1, 4, 171 N. E. 884, 885, 70 A. L. R. 984. On the other hand, the contract 
should not be given such a strict and literal construction as to deny its benefits 
to an assured whose disability may have reduced his capacity for work to a type 
of possible employment far below, and entirely out of line with, the usual forms 
of gainful occupations. 


|2] We propose to construe the contract reasonably and to give it practical 
application. Accordingly, we rule that the total disability contemplated by the 
particular group policy of insurance before us which would justify recovery 
thereunder is such an infirmity from bodily injuries or disease as will continu- 
ously prevent the assured, for the remainder of his life, from engaging in any 


{ 


of the common forms of employment for wage or profit for which he is reason- 
ably qualified. 

[3] Tested by such a rule, the record does not justify plaintiffs’ recovery. 
in the original proof of claim filed more than a year after the assured’s injury 
his physician was unable to state how long total disability would continue; nor 
could he give an opinion when the assured would be able to return to work. 
Answering the question, “Do you believe the disability will be permanent?” the 
same physician stated, “Partially—right knee is ankylosed.” More than two 
years later, in the course of the trial of this action, the assured offered the testi- 
mony of his surgeon, who stated his opinion to be that the operation he had per- 
formed upon the right knee would accomplish the stiffening of the joint, which 
was the objective. He would make no prognosis whether the tubercular condi- 
tion at the point of the knee would recur. When asked upon direct examination 
whether in his opinion there was reasonable certainty that in the future the 
assured would be physically able to do the work of a salesman involving solicit- 
ing orders by the use of an automobile, going up and down stairs at factories, 
carrying heavy goods, and at times mounting a step ladder to remove goods from 
shelves, the surgeon stated: “A. I would answer it this way, that the condition 
of the knee, in case that there should be a cure, would incapacitate him from 
climbing stairs with the agility that a normal person would. In other words, 
that he would do it with difficulty; that it would be rather awkward and imprac- 
tical to get in and out of an automobile; that he could not undertake any exces- 
sive walking or standing. But the carrying of weights, heavy weights, I don’t 
think the condition of his knee would interfere with that, only as it was carried 
under the circumstances I have just described.” 
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This evidence does not indicate such a total and permanent disability as is 
contemplated by the insurance policy which is the basis of plaintiff’s action. The 
proof of disability filed by the assured with the defendant insurer did not meet the 
requirement of the policy so as to entitle him to its benefits; nor did the proof sub- 
mitted upon the trial to enforce his claim establish that the assured is so disabled 
as to “permanently, continuously and wholly” prevent him “for life from engaging 
in any occupation or employment for wage or profit.” A permanently stiffened right 
knee will undoubtedly reduce his capacity for work and will limit the field of his 
endeavors. But, despite his proven disability, an earning capacity remains to him in 
common forms of employment in which he is reasonably qualified to engage. Garms 
v. Travelers’ Insurance Co., 242 App. Div. 230, 273 N. Y. S. 39, affirmed 266 N. Y. 
446, 195 N. E. 147; Ginnell v. Prudential Insurance Co. of America, 205 App. Div. 
494, 200 N. Y. S. 261, reversed on dissenting opinion of Van Kirk, J., 237 N. Y. 
554, 143 N. E. 740; Metropolitan Life Ins. Co. v. Foster (C. C. A.) 67 F.(2d) 264; 
Miller v. United States (C. C. A.) 71 F.(2d) 361; United States v. Tate (C. C. A.) 
75 F.(2d) 822. 

In view of the conclusion we have reached, we may disregard other points urged 
by the appellant. The judgment from which appeal is taken should be reversed on 
the law and facts, with costs, and the complaint dismissed, with costs. Certain 
findings of fact and conclusions of law are disapproved and reversed and a new 
finding made. 

Judgment reversed on the law and facts, with costs, and complaint dismissed 
without prejudice, with costs. Certain findings of fact disapproved and reversed, 
and new conclusion of law made. All concur. 


APTER v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
Supreme Court, Appellate Division, Third Department. Nov. 13, 1935. 
283 New York Supplement 200. 
INSURANCE. 


Uncontradicted evidence as to consultations of insured with physicians, con- 
trary to statement in application, held to warrant judgment for insurer for return 
of disability benefits paid and for cancellation of waiver of premium and disability 
provisions. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Rhodes, J., dissenting. = 

Action by Morris Apter against the Equitable Life Assurance Society of the 
United States. From a judgment for defendant on its counterclaim, plaintiff 
appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, Crapser, Bliss, and Heffernan, JJ. 

Per Curiam. 

This is an appeal from a judgment on the counterclaim of the defendant for 
the return of the amount paid under disability benefits, cancellation of waiver of 
payment of premiums and disability benefits, and cancellation of the policies on the 
grounds of nonpayment of premiums. 

The plaintiff stated in his application that he had not consulted a physician or 
had not been treated by one during the past five years. The evidence showed that 
he had consulted a physician and was sick at the time; that he had consulted a 
second physician, who examined him and who found him suffering from no clinical 
disease, but who considered him a border-line case. 

The plaintiff failed to offer any evidence in contradiction of the evidence 
offered by the defendant. 

Judgment affirmed, with costs. 

Hill, P. J., and Crapser, Bliss, and Heffernan, JJ., concur. 


‘ a J., dissents on the authority of Smith v. Glens Falls Ins. Co., 62 


ROMANO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. Nov. 22, 1935. 
283 New York Supplement 225. 
1. INSURANCE. 


In action on life policy, stipulations giving parties additional time to serve 
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their pleadings held not to stop running of limitation whereby policy became 

inéontestable except for nonpayment of premiums (Insurance Law, § 101). 
(For other cases, see Insurance, Dec. Dig. § 400.) 

2, INSURANCE. 

In action on life policy which under its terms and by statute became incon- 
testable except for nonpayment of premiums, stipulations made by insured’s attor- 
ney after policy became incontestable giving insurer additional time to serve plead- 
ings did not affect insured’s rights which had become fixed and vested (Insurance 
Law, § 101). 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Action by Carmela Romano against the Metropolitan Life Insurance Company. 
From an order denying plaintiff’s motion to strike out answer and for summary 
judgment, plaintiff appeals. 

Reversed, and motion granted. 

Argued before Lazansky, P. J., and Young, Hagarty, Tompkins, and Davis, JJ. 

Andrew F. Van Thun, Jr., of Brooklyn (Gustave Schwartz, of Brooklyn, on 
the brief), for appellant. 

Leonard M. Gardner, of New York City, for respondent. 

Per Curiam. 

[1-3] Action by beneficiary on policy of life insurance. The defendant's 
answer set up defenses of fraud and misrepresentation in the insured’s application. 
This answer was served more than two years after the date of issue of the policy, 
and the policy had by its terms and by statute (Insurance Law, § 101) become 
incontestable except for nonpayment of premiums. Killian v. Metropolitan Life 
Ins. Co., 251 N. Y. 44, 166 N. E. 798, 64 A. L. R. 956; Wolpin v. Prudential Ins. 
Co. of America, 223 App. Div. 339, 228 N. Y. S. 78. The stipulations giving the 
parties additional time to serve their pleadings did not stop the running a the 
limitation, and that given by plaintiff’s attorney on February 19, 1935, after the 
policy became incontestable, could not affect rights of the plaintiff that had 
become fixed and vested. It created no estoppel, for the defendant had the 
application and proofs of death and was fully informed of its rights; and it was 
not deceived or misled or caused to change it position by any act of the plaintiff 
directed to that end. 

Order denying plaintiff’s motion to strike out the answer and for summary 
judgment reversed on the law, with $10 costs and disbursements, and motion 
granted, with $10 costs. 


CARTER v. CONNECTICUT GENERAL LIFE INS. CO. No. 101. 
Supreme Court of North Carolina. Nov. 1, 1935. 
182 Southeastern Reporter 106. 
l. INSURANCE. 


In action to recover disability benefits under group policy, evidence that insured 
was performing all duties pertaining to his employment at regular wages when he 
was discharged was insufficient to show total and permanent disability during period 
of employment, as required under policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 
Insurance policy will be construed strictly against insurer in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4, INSURANCE. 


In action to recover disability henefits under group policy, letter from insured’s 
physician to insurer’s agent giving full history of insured’s illness held insufficient 
notice of total and permanent disability, where letter was not intended as notice and 
hegatived probable permanency of insured’s disability. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


Appeal from Superior Court, Buncombe County; H. Hoyle Sink, Judge. 
_ Civil action by Ernest E. Carter, administrator, against the Connecticut General 


Life Insurance Company. From the judgment, the defendant appeals. 
Reversed. 


_ Civil action to recover on two certificates of group insurance, one for $1,000, the 
other for $1,250, issued by defendant to plaintiff's intestate, an employee of the Gulf 
efining Company, a subsidiary of the Gulf Oil Corporation. 
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The certificates in suit provide for payment, in the event of death, to the bene- 
ficiaries named therein, or, “in the event of total and permanent disability occurring 
before age sixty, to the insured himself.” 

“Total Disability: Any employee shall be deemed to be totally disabled within 
the meaning of this policy if injuries, sickness or disease continuously prevent him 
from performing any and every duty pertaining to his occupation.” 

“Permanent Total Disability: If said total disability began before age 60, and 
presumably will during his life prevent the employee from pursuing any occupation 
for wages or profit; * * * he shall be deemed to be totally and permanently 
disabled within the meaning of this policy.” 

It is further provided in said certificates that the insurance shall cease whenever 
the employee “leaves the service of his employer, or cancels his payroll deduction 
order,” unless converted into a life insurance policy according to option contained 
therein, which was not done in the instant case. 

With respect to payment of claims, the master policy provides as follows: “No 
claim for permanent total disability incurred by an employee during his period of 
employment shall be paid after the termination of his employment, unless the 
employee gives notice of the disability to his superior in writing while in the employ 
of the Gulf Companies or within sixty days thereafter.” 

The certificates in suit were issued May 13, 1930, when plaintiff’s intestate was 
employed by the Gulf Refining Company as a truck driver. In May, 1931, the 
insured underwent an operation for appendicitis, and in August, 1931, a second 
operation was performed for an obstruction of the colon. A period of convalescence 
followed, and in December, 1931, the insured reported back for work. He was 
given position of service station attendant on January 6, 1932, and worked until 
January 31, 1932, when his services with the company were terminated, and the pay 
roll deduction order for insurance canceled; the insured being paid at the time a 
premium refund of 60 cents on his group insurance. He did not elect to carry his 
insurance thereafter. 

Plaintiff’s intestate later worked for the Gulf Refining Company from June 22, 
1932, to July 6, 1932, relieving a service station attendant who was ill during this 

eriod. 

9 In August, 1932, plaintiff’s intestate again became too ill to work, and in the 
following December the cause of his disability was diagnosed as cancer of the 
stomach, from which he died in January, 1933. 

There is testimony that the cancer was forming for some time prior to his 
death. The physician who operated in August, 1931, testified that he was then 
“suspicious of possible malignancy,” and “in the light of hindsight, I know now the 
vascular growth which I found at the second operation in August, 1931, was a 
cancer.” 

On November 3, 1931, the physician wrote the agent of the Gulf Refining Com- 
pany, at the agent’s request, giving a full history of his patient’s illness, and stating, 
“we all feel he is the sickest individual we have ever seen survive,” but adding: 
“At present he is rapidly gaining in weight and strength and should make a complete 
recovery. 

This letter was offered as written notice of disability under the policies in suit. 

Demurrers to the evidence or motions to nonsuit; overruled; exceptions. 

From a verdict finding that the insured was “totally and permanently disabled 
on January 31, 1932,” and that written notice thereof was given “his employer while 
in the employ of the Gulf Companies, or within sixty (60) days thereafter,” and 
judgment thereon, the defendant appeals, assigning errors. 

John Izard and Harkins, Van Winkle & Walton, all of Asheville, for appellant. 

R. R. Williams and William J. Cocke, Jr.,*both of Asheville, and Johnson & 
Johnson, for appellee. 

Stacy, Chief Justice (after stating the case). 

[1] The evidence fails to show (1) total and permanent disability of insured 
during period of employment as defined in the policies, or (2) written notice of 
disability to superior while the insured was in the employ of the Gulf Companies, or 
within 60 days thereafter. These are conditions precedent to the right of recovery 
under the policies in suit. 

It is true the insured’s physician gave it as his opinion that on October 17, 1931, 
the last time he waited upon him, “the boy was unable to do any kind of work at 
that time, or pursue any kind of occupation.” Nevertheless, plaintiff’s intestate did 
actually perform all the duties pertaining to his employment, at regular wages, 
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during the month of January, 1932, until his employment ceased, and also in the 
following June and July. These were not trifling or minor jobs, on part-time basis, 
as was the case in Smith v. Equitable Assurance Society, 205 N. C. 387, 171 S. E. 346, 
strongly relied upon by plaintiff. They were regular full-time positions, which were 
filled in an entirely satisfactory manner and without complaint of any kind. 

The case is controlled by the decisions in Hill v. Connecticut G. L. Ins. Co., 207 
N. C. 166, 176 S. E. 269, Boozer v. Equitable Assurance Society, 206 N. C. 848, 175 
S. E. 175, and Thigpen v. Jefferson Ins. Co., 204 N. C. 551, 168 S. E. 845. 

[2, 3] There is a natural feeling that after an insurance company has received 
its premiums it ought not to be allowed to escape liability or to avoid responsibility, 
and the just rule is that policies will be construed strictly against the insurers and 
in favor of the assured. Conyard v. Life & Cas. Ins. Co., 204 N. C. 506. 168 S. E. 
835. “The policy having been prepared by the insurers, it should be construed most 
strongly against them.” First National Bank v. Hartford F. Ins. Co., 95 U. S. 
673, 24 L. Ed. 563; 14 R. C. L. 926. But it is not the province of the courts to 
construe contracts broader than the parties have elected to make them, or to award 
benefits where none was intended. (Guarantee Co. of North America v. Mechanics’ 
Sav. Bank & Trust Co., 183 U. S. 402, 22 S. Ct. 124, 46 L. Ed. 253. 

[4] The letter of plaintiff’s intestate’s physician written under date of November 
3, 1931, at the request of the employer’s agent, could hardly be regarded as written 
notice of disability under the policies in suit, for the reason it was not so intended 
(Virginia Trust Co. v. Asheville, 207 N. C. 162, 176 S. E. 257), and it negatives, 
rather than affirms, the probable permanency of plaintiff’s intestate’s disability. Guy 
vy. Etna L. Ins. Co., 207 N. C. 278, 176 S. E. 554. This statement of the physician 
would not bar a recovery, if, in fact, the disability were permanent. Fields v. 
Equitable Assurance Co., 195 N. C. 262, 141 S. E. 743. But the letter is not regarded 
as adequate, if relied upon as notice of total and permanent disability. Wyche v. 
New York L. Ins. Co., 207 N. C. 45, 175 S. E. 697. 

Under the facts in evidence, plaintiff’s intestate was not entitled to recover at 
the time the policies in suit were terminated. The motion to nonsuit should have 
been allowed. 

Reversed. 

McLAWHORN v. AMERICAN CENT. LIFE INS. CO., INDIANAPOLIS, 
IND. No. 320. 
Supreme Court of North Carolina. Nov. 1, 1935. 
182 Southeastern Reporter 139. 
INSURANCE. 


Where policy required due proof of disability and provided for waiver of 
premiums during disability, insured who was disabled in 1929 and allegedly gave 
notice to insurer at that time, but continued to pay premiums or arrange for their 
payment without making any other claim or proof of disability until 1934 when 
he accepted first disability payments held estopped from maintaining action for 
payments for disability for period prior to 1934. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

Appeal from Superior Court, Pitt County; Barnhill, Judge. A 

Action by Melvin Thomas McLawhorn against the American Central Life 
Insurance Company. From an adverse judgment, the plaintiff appeals. 

Judgment affirmed. ‘ 

This is an action brought by plaintiff against defendant to recover on policy 
No. 143026, issued by defendant to plaintiff on September 11, 1925, for death 
$3,000, and for total and permanent disability benefit. s 

The language of the policy is, in part: “American Central Life Insurance 
Company, Indianapolis, Agrees to pay Three Thousand Dollars, the Amount of 
Insurance, for the consideration and under the conditions stated herein, to the 
peneiciary Bessie S. McLawhorn, wife of the Insured, Melvin Thomas McLaw- 
10rn. 

_, The policy also provides: “The amount of Insurance is payable to the bene- 
hciary immediately upon receipt of due proof of death of the insured and of the 
interest of the claimant. * * * Disability of the insured within the meaning of 
this supplemental contract shall exist if the insured, as the result of accident or 
disease, shall have become totally permanently and incurably disabled to such an 
extent that he is thereby prevented and will be presumably permanently and 
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continuously thereby prevented from performing any work for compensation or 
profit or from following any gainful occupation. * * * Even though proof of dis- 
ability may have been accepted, the Company may demand of the insured from 
time to time, but not oftener than once a year, proof of the continuance of such 
disability; and if such proof is not furnished on the Company’s demand, or if it 
shall appear that the insured is able to perform any work for compensation or 
profit, or to follow any gainful occupation, no further premiums will be waived and 
no further income payments will be made, but the premiums already waived and 
the income payments already made by the Company shall not become a policy 
indebtedness.” The annual premium is $84.78, including death and disability, and 
has been paid. The policy provides for certain loans and automatic premium 
loans. 

The plaintiff alleges in his complaint that on July 15, 1929, in accordance with 
the policy, he furnished to defendant proof of total and permanent disability, and 
that “the defendant is indebted to plaintiff in the sum of $423.00 and interest for 
the return of premiums erroneously paid and collected and in the further sum of 
$1,485.00 and interest thereon for disability benefits due for the plaintiff’s disability 
under the provisions of said policy up to the 25th day of February, 1934.” 

The defendant denied that due proof was made by plaintiff to it as above 
alleged and pleads estoppel. It says, in part: “That the policy sued on was issued 
September 11, 1925, and the plaintiff paid or arranged to be paid the premiums 
thereon, and for several years secured loans from the defendant with which to 
meet said premiums. That in and by the terms, conditions and provisions of the 
policy, no amount was to become due under the disability clause until the company 
received due proof of the disability of the insured, as therein defined, and not 
until February, 1934, did the defendant receive such proof. That for sevefal 
years prior to 1934, the plaintiff paid or arranged to be paid the premiums, without 
filing any claim or due proof of disability, and his failure to file said notice or due 
proofs of disability and payment of premium was and should be construed as a 
waiver of any and all rights or claims now made in this proceeding, and, in law 
and truth estops the plaintiff from asserting such claim, and the defendant pleads 
the same in bar of any recovery.” : 

At the close of plaintiff's evidence, the court below, upon motion of defendant, 
rendered judgment as of nonsuit. C. S. § 567. The plaintiff excepted, assigned 
error, made other exceptions and assignments of error, and appealed to the 
Supreme Court. The material assignments of error and other necessary facts will 
to be set forth in the opinion. 

Lewis G. Cooper and Albion Dunn, both of Greenville, for appellant. 

J. B. James, of Greenville, for appellee. 

Per Curiam. 

From the evidence in the record, it appears that the plaintiff, from July 15, 
1929, was, under the terms of the policy, “prevented from performing any work 
for compensation or profit or from following any gainful occupation.” _ 


_ The following letter, which is in the record, was sent by plaintiff to defendant: 
“Greenville, N. C., February 9, 1934. The American Central Life Insurance Com- 
pany, Indianapolis, Ind. Dear Sir: Please send me three (3) blanks ‘In Disability 
Benefit? on my Policy No. 143026. I am unable to work or do anythting at all. 
Several doctors will certify that Iam unable to work. Yours truly, Melvin Thomas 
McLawhorn.” we 


It is further in the record: “Counsel then shows the witness a check, dated 
April 3, 1934, for $60.00, and asked the witness if he endorsed that check, to which 
he answered: ‘I reckon I did.” The check was in the form and words following: 
‘American Central Life Insurance Company, No. 337835 Indianapolis, April 3, 
1934. Pay to Melvin Thomas McLawhorn or order $60.00 Sixty and 00/100 Dollars. 
Monthly disability payments for 2-26-34 and 3-10-34 Policy 143026. American Cen- 
tral Life Ins. Company. Edward M. To Indiana National Bank, Indianapolis, Ind.’ 
That was the first check that came to me. Witness was then asked the question: 
‘You accepted that check and endorsed it and got the money on it?’ ‘A. Yes, sir.” 


This check was dated April 3, 1934, and was for two monthly disability pay- 
ments—$30 a month, as provided by the policy. This action was commenced on July 
30, 1934, some five years later, for back disability payments, from July 15, 1929, to 
February 26, 1934, the time when no question is made that proper notice under the 
policy was given by plaintiff to defendant. 
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It is contended by plaintiff that he furnished proofs to defendant company on 
July 15, 1929. We think the evidence is uncertain and so vague that we cannot 
say it was of sufficient probative value to be submitted to the jury. 

Between July 15, 1929, and February, 1934, the plaintiff made no demand for 
disability payments or waiver of premium, as provided by the policy. On the other 
hand, he was continuously corresponding with the defendant, requesting extension 
of premiums, etc., and executed two notes, termed “Automatic Premiums Loans,” 
whereby he secured sufficient funds to meet these premiums. If the plaintiff had 
submitted due proof of disability, it was not necessary to write for blanks and 
submit another claim in 1934, and to accept the $60 check under the new claim. For 
some four and a half years he paid his premiums by borrowing from the company, 
getting extensions and otherwise, and at no time claimed to the company that 
he was disabled. 

We think the evidence as to notice that plaintiff claimed he gave defendant was 
not sufficient to be submitted to the jury; but conceding, but not deciding, that it 
was, the plaintiff is estopped by his conduct to maintain this action. We see no 
error in excluding the evidence that plaintiff complains of—if admitted, it would 
not be of such materiality as to change the view we take of the evidence on this 
record. 

The judgment of the court below is affirmed. 


CORDELL v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 31. 
Supreme Court of North Carolina. Nov. 1, 1935. 
182 Southeastern Reporter 141. 
1. INSURANCE. 

\Vhere beneficial association assumed absolute obligation to pay benefits for total 
permanent disability, provision that decisions of its own tribunals upon claims for 
benefits should be conclusive held not binding upon member, where rejection of 
member’s claim by association’s tribunals was arbitrary and unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 792.) 

2. INSURANCE. 
Insurance policies issued by foreign corporations, applications for which are 


taken within state of North Carolina, are to be construed in accordance with laws 
of North Carolina (Code 1931, § 6287). 

(For other cases, see Insurance, Dec. Dig. § 147[2].) 
3. INSURANCE. . 

Provision in insurance contract that it shall be governed and construed only 
according to laws of another state is void in so far as North Carolina courts are 
concerned (Code 1931, § 6287). 

(For other cases, see Insurance, Dec. Dig. § 147[4].) 

4, INSURANCE. ' 

In action upon beneficiary certificate by member of benefit association who had 
made application, received certificate, and made payment in North Carolina, com- 
plaint alleging that association unreasonably and fraudulently refused to carry out 
terms of association’s constitution and member’s beneficiary certificate, that member 
exhausted all remedies available by laws of association and gave proper officers 
proper notice before bringing action, held to state cause of action within jurisdiction 
of North Carolina courts (Code 1931, § 6287). 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

5. INSURANCE. 

In action on beneficiary certificate, evidence held to sustain finding that member 
was totally and permanently disabled within clause of association’s constitution pro- 
viding for total permanent disability payments where member was prevented from 
performing any work for remuneration or profit. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

7, INSURANCE. . : 7 

In action on beneficiary certificate, where evidence clearly showed total and 
permanent disability of member, whether association’s board of directors improperly 
denied member’s right to compensation under membership certificate held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 
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9. INSURANCE. 


Recovery by member against benefit association was properly rendered against 
association as against contention recovery should have been limited to certain fund 
of certain department of association. 

(For other cases, see Insurance, Dec. Dig. § 828.) 

Stacy, C. J., dissenting. 

Appeal from Superior Court, Swain County; Hill, Special Judge. 

Action by Robert Cordell against the Brotherhood of Locomotive Firemen and 
Enginemen. From a judgment for the plaintiff, the defendant appeals. 

No error. 

This is an action brought by plaintiff against the defendant to recover the sum 
of $650, on account of monthly payments due from April 1, 1933, to May 1, 1934, 
under beneficiary certificate No. A-316839 of the series of 1907, issued by defendant 
to plaintiff on June 12, 1922. The disability benefit for which recovery is sought in 
this action is set forth in the constitution of the Brotherhood of Locomotive Fire- 
men and Enginemen (in effect on and after January 1, 1932), § 23 (a), p. 94: “In 
this Constitution of the Brotherhood of Locomotive Firemen and Enginemen, total 
and permanent disability shall be construed to mean such a state of bodily incapacity 
as shall wholly and permanently prevent a member from engaging, in any occupation, 
profession or business or from performing or directing any work for remuneration 
or profit, but shall not include claims resulting solely from old age.” 

The plaintiff was 49 years of age. He was working on the railroad, running a 
switch engine, and joined the defendant organization in 1915 or 1916. He is still 
a member and pays defendant $4.50 a month. Since December, 1927, the plaintiff 
from the relief department has been paid $75 a month for disability. On September 
30, 1931, he was a member in good standing of the relief department, and received 
notice that payment for disability was going to be discontinued (letter of A. Phillips, 
general secretary and treasurer, September 15, 1931). On November 19, 1931, he 
agreed with defendant to become a member of its disability benefit department and 
release his rights to the relief department, and the defendant paid plaintiff $50 a 
month under the new arrangement until March, 1933, when plaintiff was cut off. 

There is in Asheville, N. C., a local lodge of defendant known as the Blue 
Ridge Lodge No. 455. Plaintiff joined this lodge in Asheville and is in good stand- 
ing. There are about 100 members in the lodge. The money is all collected in 
Asheville. When plaintiff was cut off on May 20, 1933, he filed an application on 
blanks (as did the doctors) furnished by defendant “to the Members of Lodge 455,” 
stating: “I am totally and permanently disabled from engaging in any occupation, 
profession or business or from performing or directing any work for remuneration 
or profit on account of Asthma and Chronic Bronchitis. * * * My last occupa- 
tion or employment of any kind was engineer. * * * Q. Are you now totally 
disabled? Yes. Have you performed work of any nature for remuneration or 
profit since this disability was incurred? No.” 

The affidavit of Dr. D. R. Bryson, attending physician, states in part: “I have 
carefully and thoroughly examined Robert Cordell, age 46, a member of Lodge 455 
of the Brotherhood of Locomotive Firemen and Enginemen and find as follows: 
Date and Place of examination: 5/18/33 Bryson City, N. C. How long have you 
been his attending physician? At times for 5 years. * * * Date and cause of 
injury or onset of present illness—Followed Influenza in 1925. Date on which he 
was obliged by reason of injury or illness to give up all work—1927. What improve- 
ment, if any, has occurred since you first attended him? None. ‘Total and per- 
manent disability shall be construed to mean such a state of bodily incapacity as 
shall wholly and permanently prevent a member from engaging in any occupation, 
profession or business or from performing or directing any work for remuneration 
or profit, but shall not include claims resulting solely from old age.’ In your 
opinion, is he totally and permanently disabled as above defined? Yes. Do you 
believe he is able to engage in any of the duties of his usual occupation? No. Do 
you believe he is able to engage in any occupation for at least part time? (Please 
explain fully.) Nothing in way of actual labor. If not, when, in your opinion, will 
he be able to do so? Indefinite.” 

Report of Dr. A. C. Ambler, examining physician: “Date and place of exam- 
ination Asheville, N. C., June 15, 1933. Give below under Remarks a complete state- 
ment of your examination with an accurate description of this claimant’s condition 
as you found it upon examination, giving all the evidence, physical signs, available 
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X-ray or laboratory findings, of illness or injury. Diagnosis? Bronchial asthma 
and Bronchiectous. Are you able from this examination to confirm this diagnosis? 
If not, please explain? Yes. Do you believe he is able to engage in any of the 
duties of his usual occupation? No. Do you believe he is now able to engage in 
any work, either manual, clerical, sedentary or directive nature, for at least part 
time? No. Please explain fully. Patient extremely short of breath and weak, 
slightly cyaustic, coughing and expectorating continuously. Expectoration muco 
purulent. When, in your opinion, did total disability begin? 1928. When, in your 
opinion, did total disability cease? Still disabled. If now totally disabled as defined 
above, please estimate the length of future total disability? Probably permanent. 
In your opinion is he totally and permanently disabled as defined in above law? 
Yes. (This is set forth and is quoted before—Const. Sec. 23 (a), p. 94, supra.)” 

On this application of plaintiff, accompanied by the affidavits of the physicians, 
the local lodge made its report: “Report of the Local Lodge—To the General Secre- 
tary and Treasurer—We beg to inform you that at a-regular meeting of Lodge 
No. 455, held May 23, Asheville, N. C., the above application for disability benefit 
allowance of Brother Robert Cordell, of Lodge No. 455, was duly considered and 
approved. President O. H. Bradshaw, Acting Recording Secretary T. J. Ledwell 
Re. Sec. (Lodge Seal.) (Application will not be approved by a Local Lodge unless 
sworn statements from the applicant and examining physician are completed.)” 

On January 18, 1934, the international president disallowed the claim, and plain- 
tiff appealed to the board of directors, who set a time for' hearing. The plaintiff 
sent certificate from Dr. P. R. Bennett that he was unable to travel, and also in 
the record is a certificate as follows: 

“To the Brotherhood of Locomotive Firemen and Enginemen, Cleveland, Ohio. 
This is to certify that I have examined and treated Bob Cordell, and find him suf- 
fering irom chronic bronchial asthma in a severe form and also from intércostal 
neuritis and I further certify that he is totally disabled and it is my opinion he always 
will be. 

“Yours respectfully, 
“{Signed] P. R. Bennett, M. D.” 

C. V. McLaughlin, acting general secretary and treasurer for defendant, wrote 
a letter to plaintiff directing him to present himself to Dr. Ambler for examination, 
which he did. 

On February 19, 1934, the board of directors on appeal disallowed the claim 
of plaintiff. Dr. T. W. Folsom, an expert, testified, in part: “I first treated him in 
1931, soon after I came here. He is my patient now and has been continuously 
since 1931; however, he has seen other doctors in the meantime. It is rather diffi- 
cult to say how frequently during that time I have treated Mr. Cordell; often here 
I would treat him for a week or two at a time and then maybe he would go a week 
or so without treatment. It went along about that rate until now. At the present 
time he is residing in Asheville. I reside at Swannanoa; I have been called from 
Swannanoa to see Mr. Cordell since he has been in Asheville. I think the plaintiff 
is permanently and totally disabled; that is my-opinion; in my opinion he has been 
in that condition for three and a half years, that is as long as I have known him; 
I couldn’t say beyond that. When I first examined him I found several conditions 
there, intermedial emplyseum, dilitation of the lung cells themselves; bronchitis, 
bronchial asthma, paroxysms and chronic fibroid tuberculosis.” 


G. N. Denton, for 16 years a member of Blue Ridge Lodge No. 455, and financial 
secretary, testified in part: “The plaintiff is now paying his dues of $4.50 to the 
defendant. On September 30, 1931, the plaintiff in this action was then a member 
and in good standing with the defendant. I have known the plaintiff in this action, 
Mr. Cordell, about 20 years, I guess. He at one timé worked for some Railroad 
Company; I know that. Since 1927, and on up to the present time, I saw Mr. Cor- 
dell very often, I couldn’t tell, but every month any way. I have observed his 
physical condition; he has been a very sick man. He has been sick for the last 10 
or 12 years to my knowledge; and I, as an officer of the defendant, knew that.” 

Dr. Charles Hartwell Cocke, an expert, testified in part: “I have seen him within 
the last three months. As I have not examined him for. the last six weeks, I 
would not want to make any categorical statement, but from my knowledge and 
observation of him, I would feel that he is still totally incapacitated from gainful 
occupation. When I examined him within the last 3 months, I think he was then 
totally incapacitated from gainful occupation; that is my opinion; that he was at 
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that time. I would say that my opinion is, from the nature of the disabilities that 
I have observed in Mr. Cordell, that he has been continuously disabled and totally 
disabled from gainful occupation since I first knew him, in December, 1927; because 
of the presence of advanced bilateral fibroid tuberculosis, with extensive emphysema 
and asthmatoid attacks resulting from the above, and from the numerous instances 
in which I have had to attend him for pulmonary hemorrhages resulting from the 
above disease.” 

Mrs. Robert Cordell testified: “Mr. Cordell and I have been married 22 years, 
I believe. For the last seven years, Mr. Cordell hasn’t been able to work, what you 
say to work regularly, for a long time, I couldn’t say just how long; he has helped 
me what he could in the little business I would try to run; he would help at times 
and other times he couldn’t help. I have seen him have hemorrhages of the lungs; 
in October and November, 1934, very bad, he had several. He bled and spit up 
blood, more than he does right now, but he does some now, but in those two months 
it was right bad. I should say he does cough. It is very difficult for him to breathe. 
He doesn’t sleep much, he doesn’t have much rest. I have observed that condition 
for some several years. During all this period of time I have described to the 
jury, he spends a good deal of his time in bed.” 

The defendant had Dr. Edward W. Schoenheit to examine plaintiff. The physi- 
cian said: “I don’t know whether I can give an exact answer as to what I found 
Mr. Cordell was suffering from in October and November, 1933; but I was asked 
to try to find a diagnosis at that time, whether or not he was suffering from active 
tuberculosis; whether or not tuberculosis was the cause of his present disability, 
or whether it was bronchietasis or bronchial asthma. My findings were that he 
had an old healed—healed, so far as I could determine by examination at that time— 
at least inactive—pulmonary tuberculosis. He has profuse cough and expectoration 
which I thought might be due to the bronchietasis. The X-ray did not reveal any 
evidence of this. Due to the fact that he had those asthmatic attacks I felt that the 
cause of the trouble at that time was bronchial asthma. In my own opinion, I did 
not find any evidence of activity at that time.” 

Tn a letter from the same physician on November 21, 1933, he states in regard 
to plaintiff: “He has numerous rales and squeaks throughout his chest and is some- 
what short of breath; he also has asthmatic attacks. I saw him in one of these 
and administered adrenalin hypodermically.” 

On cross-examination Dr. Folsom testified in part: “I know about him being 
elected Justice of the Peace out here. I have an opinion about whether or not he 
could sit in his office and take affidavits and handle matters which a Justice of the 
Peace ordinarily handles: my opinion is that his physical and mental condition would 
not permit it. * * * I know that on account of the plaintiff’s physical condition 
he couldn’t hold the office of Justice of the Peace and resigned.” 

The plaintiff alleged in his complaint: That defendant has arbitrarily, unreason- 
ably, and unlawfully and fraudulently refused to pay plaintiff the aforesaid sum 
of $50 per month and has arbitrarily, unreasonably, wrongfully, and unlawfully 
refused to carry out and perform the terms of the aforesaid contract and the terms 
and conditions of said constitution in effect January 1, 1932, and plaintiff's said 
beneficiary certificate. That plaintiff has exhausted all remedies he has by appeal 
provided by the laws of the defendant, Brotherhood of Locomotive Firemen and 
Enginemen, and has given the general secretary and treasurer of defendant 30 
days’ notice in writing of his intention to bring this action. 

The issues submitted to the jury and their answers thereto were as follows: 

“(1) Did the defendant unreasonably, arbitrarily, and in want of good faith, 
reject plaintiff’s claim for a monthly compensation on account of alleged per- 
manent and total disability? Answer: Yes. 

“(2) Is the plaintiff totally and permanently disabled? Answer: Yes. 


“(3) Is the plaintiff entitled to receive from the defendant $50.00 per month on 
account of said total and permanent disability as alleged? Answer: Yes. 


“(4) In what amount, if any, is the defendant indebted to the plaintiff? 
Answer: $650.00.” 

The court below rendered judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the Supreme 
Court. The material ones and other necessary facts will be considered in the 
opinion. 

Johnston & Horner, of Asheville, for appellant. 
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Edwards & Leatherwood, of Bryson City, for appellee. 

CLARKSON, Justice. 

At the close of plaintiff’s evidence and at the close of all the evidence the 
defendant in the court below made motions for judgment as in case of nonsuit. 
C. S. § 567. The court below overruled these motions, and in this we can see no 
error. 

[1] In 51 A. L. R., at page 1421, II. General Rules, is the following: “There 
is a decided conflict of authority on the question of the validity of provisions of the 
constitution, by-laws, or contracts of a mutual benefit association undertaking to 
make conclusive decisions of its tribunals or officers directly upon claims for 
benefits. What seems, however, to be the weiwht of authority holds that such 
provisions are contrary to public policy and void, and so will not preclude either 
the member, in case of a claim for disability or sick benefits, or his beneficiary or 
representative, in case of a claim for death benefits, from resort to the civil courts, 
if by its contract the association assumes an absolute legal obligation to pay the 
benefits in a certain event, and does not merely engege to pay such benefits as may 
be awarded by its officers or tribunals.” The North Carolina Case of Kelly v. 
Trimont Lodge, 154 N. C. 97, 69 S. E. 764, 52 L. R. A. (N. S.) 823, is cited. 


In 51 A. L. R., supra, at page 1436, we find: “In Kelly v. Trimont Lodge (1910) 
154 N. C. 97, 69 S. E. 764, 52 L. R. A. (N. S.) 823, it was said: ‘Our court 
has uniformly held to the doctrine that when a cause of action has arisen, the 
courts cannot be ousted of their jurisdiction by agreements previously entered into, 
to submit the liabilities and rights of the parties to the determination of other 
tribunals named in the agreement; but it has been, also, generally held that the 
agreement to submit the particular question of the amount of loss or damage of 
the assured under an insurance policy, is not against public policy and is sustained. 
That is simply a method for the ascertainment of a single fact and not the deter- 
mination of the legal liability of the insurer.’ And stating it to be the rule now, 
with reference to agreements to arbitrate, that it is competent for such societies to 
contract that the amount of damages which may be recovered, or the existence of 
any fact which may entered into the right to recover, shall be submitted to arbitra- 
tion, provided the right is not embraced in the agreement, the court in Nelson v. 
Atlantic Coast Line R. Co. (1911) 157 N. C. 194, 72 S. E. 988, 52 L. R. A. (N. S.) 
829, held that a railway relief department may make the determination of its 
own tribunals conclusive as to the duration of the time in which a member is 
entitled to benefits, distinguishing the case from the Kelly. Case (N. C.) supra, 
upon the ground that in that case the agreement was to submit the whole contro- 
versy to arbitration. It will be observed, too, from the quotation above, that the 
Kelly Case in effect approved the rule which the Nelson Case adopted.” 


In Nelson v. Atlantic Coast L. R. Co., supra, 157 N. C. 194, at page 207, 72 S. E. 
998, 1003, 52 L. R. A. (N. S.) 829, it is said: “This is not in conflict with the 
opinion in Kelly v. Trimont Lodge, 154 N. C. [97] 98, 69 S. E. 764 [52 L. R. A. 
(N. S.) 823]. In that case it is stated that the plaintiffs were entitled, under the 
rules and regulations, to the sum demanded, and the defendant denied the right of 
action. It was held that an agreement to submit the whole controversy to arbitra- 
tion was not binding; but it is distinctly stated’ that it was competent to agree that 
the decision of a single fact, such as we have here, could be submitted to a 
tribunal within the order. When a member submits his claim to the committee, 
he is entitled to a hearing, and is not concluded by its action, if it is fraudulent or 
oppressive, of which the facts on this record furnish no evidence.” 

In Nelson v. Atlantic Coast L. R. Co., 167 N. C. 185, 83 S. E. 322, the principle 
is reiterated that a party is not bound by the award of the committee if it is 
iraudulent or oppressive. 

In Cye. of Ins. Law (Couch) vol. 1, section 266, pp. 666, 667, the law is 
thus stated: “There is a decided conflict of authority on the question of the validity 
of provisions undertaking to set up society tribunals with exclusive jurisdiction 
and conclusive decisions as to controversies which involve property rights. The 
apparent weight of authority—at least, numerically as to cases and jurisdictions— 
denies validity to such absolute and arbitrary restrictions on the theory that they 
oust the courts of jurisdiction in violation of the law of the land; at least, where 
the society has assumed an absolute legal obligation to pay in a certain event, as 
distinguished from a mere engagement to pay such benefits as may be awarded hy 
its officers or tribunals in the exercise of a discretion vested in them. Nor need 
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remedies within the order always be exhausted where property rights are involved. 
And any rule which precludes a beneficiary from bringing an action in the 
courts, even though no remedies can be had within the order because of the 
default or nonaction of its officials over whom the beneficiary has no control, is 
unreasonable and contrary to public policy. A benefit society or association can- 
not make itself a judge in its own case by requiring that all claims or cases shall 
be tried by its tribunal in the first instance. But even in jurisdictions which in 
general deny, or at least do not concede, the validity of the provisions purportinz 
to make the decisions of the internal tribunals conclusive upon claims for benefits, 
an exception is made where the insurance contract expresses no legal obligation to 
pay any definite sum, but only to pay such sums as may be determined or allowed 
by the officers or tribunals of the society, the distinction being rested upon the 
difference between a contract which creates an absolute legal liability and one 
which does not.” 45 C. J. 270. 


[2-4] In support of the text in 51 A. L. R., supra, cases from both North Caro- 
lina and Ohio are cited. Therefore the point is not material as to the law of Ohio 
controlling. Then again, N. C. Code 1931 (Michie), § 6287, is as follows: “All 
contracts of insurance on property, lives, or interests in this state shall be deemed 
to be made therein; and all contracts of insurance the applications for which are 
taken within the state shall be deemed to have been made within this state and are 
subject to the laws thereof.” Policies of insurance issued by foreign companies, the 
applications for which are taken in this state, are to be construed in accordance 
with the laws of this state. Horton v. Home Ins. Co., 122 N. C. 498, 29 S. E. 
9044, 65 Am. St. Rep. 717. A provision in a contract of insurance that, “This con- 
tract shall be governed by, subject to, and construed only according to the laws 
of the State of New York, the home office of said association,” is void in so far 
as the courts of this state are concerned. Blackwell v. Mutual R. Life Ass’n, 141 N 
C. 117, 53 S. E. 833, 5 L. R. A. (N. S.) 771, 115 Am. St. Rep. 677. See Modern 
Woodmen of Am. v. Mixer, 267 U. S. 544, 45 S. Ct. 389, 69 L. Ed. 783, 41 A. L. R. 
1384. In the present case the allegations of the complaint clearly bring the case 
under the jurisdiction of this state. 


The only question now under consideration in this jurisdiction is, Was there 
any evidence to support the finding of the jury on the following two issues: “1. 
Did the defendant unreasonably, arbitrarily, and in want of good faith, reject 
plaintiff’s claim for a monthly compensation on account of alleged permanent and 
total disability? Aswer: Yes. 2. Is the plaintiff totally and permanently disabled? 
Answer: Yes.” 

[5] What was the evidence succinctly, taking the circumstances: The plaintiff 
was not in arrears under the policy, and had, on account of total and permanent dis- 
ability, been receiving $75 a month since 1927. On November 19, 1931, he agrecd 
with defendant to release his rights under the relief department and receive $50 a 
month under the disability benefit. In March, 1933, plaintiff was cut off and 
required to furnish evidence of his total and permanent disability. The following 
witnesses testified to the effect that plaintiff was totally and permanently disabled: 
The plaintiff, Dr. D. R. Bryson, an expert and plaintiff’s attending physician; Dr. 
A. C. Ambler, an expert who examined plaintiff at defendant’s request. The local 
lodge’s report to the general secretary and treasurer shows: “We beg to inform you 
that at a regular meeting of Lodge No. 455, held May 23, Asheville, N. C., the 
above application for Disability Benefit Allowance of Brother Robert Cordell, ot 
Lodge No. 455, was duly considered and approved.” The international president 
disallowed the claim, and on appeal the board of directors also disallowed it. Dr. 
P. R. Bennett certified to defendant at its request “that he is totally disabled and it 
is my opinion he always will be.” On the trial, Dr. T. W. Folsom, an expert, testt- 
fied: “I think the plaintiff is permanently and totally disabled,” and has been in 
that condition three and a half years. G. N. Denton, financial secretary of Blue 
Ridge Lodge, testified: “I have observed his physical condition. He has been sick 
for the last 10 or 12 years to my knowledge and I, as an officer of the defendant, 
knew that.” Dr. Charles Hartwell Cocke, an expert, testified: “I would say that my 
opinion is, from the nature of the disabilities that I have observed in Mr. Cor- 
dell, that he has been continuously disabled and totally disabled from gainful 
occupation since I first knew him, in December, 1927.” Plaintiff’s wife’s testimony 
is to like effect. The plaintiff was unable to travel to Ohio to appear in person 
before the committee which cut him off. 
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The testimony of Dr. Edward W. Schoenheit, the witness for defendant, was to 
the effect: “I don’t know whether I can give an exact answer as to what I found 
Mr. Cordell was suffering from in October and November, 1933; but I was asked 
to try to find a diagnosis at that time, whether or not he was suffering from 
active tuberculosis; whether or not tuberculosis was the cause of his present dis- 
ability,” ete. 

[6] Under the policy plaintiff was entitled to recover for total and permanent 
disability from engaging in any occupation, etc. Dr. Schoenheit was directed by 
defendant to diagnose “whether or not he was suffering from active tuberculosis; 
whether or not tuberculosis was the cause of his present disability.” It would appear 
that defendant had the idea that, if plaintiff did not have active tuberculosis, plain- 
tiff would be cut off, although he was totally and permanently disabled. This was 
not defendant’s contract with plaintiff. It appears that all the positive evidence was 
to the effect that plaintiff was totally and permanently disabled under the provisions 
of the policy. Dr. Schoenheit’s evidence was not to the point in controversy and 
negative evidence. It has been long settled in this jurisdiction that positive evi- 
dence is entitled to more weight than negative testimony. State v. Murray, 139 N. 
C. 540, 51 S. E. 775. The temporary holding of the position of justice of the 
peace is not material from the evidence. We think all the evidence shows “a state 
of bodily incapacity.” Gossett v. Metropolitan Life Ins. Co., 208 N. C. 152, 179 
S. E. 438. 

[7] Notwithstanding all the positive evidence, and, in fact, it may be conceded 
that all the evidence as to the total and permanent disability of plaintiff under the 
recovery Clause was one way, the defendant’s board of directors denied plaintiff’s 
right for compensation under the policy. We think the matter was properly left to 
the jury. The charge of the court below to the jury was fair and impartial, apply- 
ing the law to the facts. In fact, there was no exception and assignment of error 
to any part of the charge. 

[8] The second question presented: “Did the Court err in excluding the con- 
stitution of the Defendant from the evidence?” We think not. All the material 
parts of the constitution of the defendant that bore on the controversy were 
allowed to be introduced. The constitution, including index, is a book comprising 
391 pages. At least there was no prejudicial error. 

[9] The third question presented: “Should the recovery have been limited 
to the disability fund and the Disability Benefit Department of defendant organiza- 
tion?” This action was against the defendant. It contended that it owed plain- 
tiff nothing. Under his beneficiary certificate, the plaintiff did not sue a depart- 
ment of defendant, but the defendant. In fact, he could not sue a part of defend- 
ant’s activties. Under the present judgment defendant can pay plaintiff out of 
its disability fund and the disability benefit department. It is a matter of book- 
keeping on the part of defendant. On the entire record we see no prejudicial or 
reversible error. 

No error. 


DAILEY v. WASHINGTON NAT. INS. CO. No. 467. 
Supreme Court of North Carolina. Nov. 20, 1935. 


182 Southeastern Reporter 332. 
2. INSURANCE. 

Provision in life policy limiting benefits to 10 per cent. of amount otherwise 
payable for death caused by intentional act of another held valid. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Superior Court, Wake County; Williams, Judge. 

Action by Effie Dailey against the Washington National Insurance Company. 
From an unsatisfactory judgment, plaintiff appeals. 

Affirmed. 


Action upon an insurance policy on the life of Wilbert Carson. 

The policy contained the following provisions: 

“(8) Death and/or disability due partly to accidental injury and partly to disease 
or bodily infirmity or to blood poison shall be classed as an illness and covered 
only under the health insurance and natural death clause provisions hereof, the 
original or exciting cause thereof notwithstanding.” 

.. (10) In the event the Insured, while this Policy is in force, suffers death, dis- 
ability or other loss due directly or indirectly, wholly or in part, to any of the 
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following: Evading arrest; injuries intentionally inflicted upon him by any person 
other than himself for any reason whatsoever, whether or not caused by an act of 
the Insured; rioting; fighting; or strikes, whether or not the Insured is engaged in 
same; then in all such cases the liability of the Company shall be limited to 10% of 
the amount otherwise payable under the provisions of this policy.” 

A jury trial was waived and it was agreed that the judge should hear the evi- 
dence, find the facts, and render judgment thereon. From judgment awarding plain- 
tiff less than her claim, she aa 

D. Staton Inscoe, of Raleigh, for appellant. 

A. W. Crawley and W. H. Yarborough, Jr., both of Raleigh, for appellee. 

Per Curiam. 

Plaintiff’s appeal presents two questions: 

(1) Did the judge’s decision contain a statement of facts found and the con- 
clusions of law separately, as required by C. S. § 569? 

(2) Are the provisions in the policy limiting defendant’s liability valid? 

[1, 2] Both of these questions must be answered against the plaintiff. In his 
judgment Judge Williams set out the facts which he found, fully and in detail, and 
rendered judgment thereon constituting his conclusion of law. Eley v. Atlantic 
Coast Line R. Co., 165 N. C. 78, 80 S. E. 1064. Provisions in policies limiting lia- 
bility have been upheld in Epps v. Gate City Life Ins. Co., 201 N. C. 695, 161 S. E. 
211, and in Reinhardt v. Life & Casualty Ins. Co., 201 N. C. 785, 161 S. E. 528, and 
cases cited. 

The judgment is affirmed. 


DEWEASE v. TRAVELERS’ INS. CO. et al. No. 521. 
Supreme Court of North Carolina. Nov. 20, 1935. 
182 Southeastern Reporter 447. 
1. INSURANCE. 


Employee held precluded from recovering on group policy requiring due proof 
of permanent total disability while insured thereunder, where employment and pay- 
ments on policy ceased at time of injury to employee, who gave no notice to insurer 
until almost two years thereafter, and over one year after cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

2. INSURANCE. es 

Informal oral notice to employer’s superintendent of employee’s injury held no 
notice to insurer under group policy, since superintendent was not agent of insurer; 
employer not ordinarily being insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


Appeal from Superior Court, Mecklenburg County; Clement, Judge. 

Action by Mrs. Ruth Dewease against the Travelers’ Insurance Company and 
the Highland Park Manufacturing Company. A voluntary nonsuit was taken as to 
the last-named defendant, and a motion to nonsuit as to the first-named defendant 
having been granted, plaintiff appeals. 

Affirmed. 


This was an action to recover on a certificate of group insurance issued by the 
defendant, Travelers’ Insurance Company, to the plaintiff, who was at the time an 
— of the Highland Park Manufacturing Company. Plaintiff claims total dis- 
ability. 

The certificate, dated November 4, 1926, contains the following provision: “The 
insurance of an employee covered hereunder shall end when his employment with 
employer shall end, except in a case where at the time of termination of employment 
the employee shall be wholly disabled and prevented by bodily injury or disease 
from engaging in any occupation or employment for wage or profit. In such case 
the insurance will remain in force as to such employee during the continuance of 
such disability for a period of three months from the date upon which the employee 
ceased to work and thereafter during the continuance of such disability while this 
policy shall remain in force until the employer shall notify the company to ter- 
minate the insurance as to such employee. Nothing in this paragraph contained shall 
limit or extend the Permanent Total Disability Benefit to which an employee shall 
become entitled under this policy.” 

The permanent total disability benefit clause in the policy is as follows: “If any 
employee shall furnish the company with due proof that while insured under this 
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policy he has become wholly disabled by bodily injuries or disease, and will be per- 
manently, continuously and wholly prevented thereby for life from engaging in any 
occupation or employment for wage or profit, the company will waive further pay- 
ment of premium as to such employee and pay in full settlement of all obligations to 
him under this policy the amount of insurance in force hereunder upon his life at 
the time of receipt of due proofs of such disability.” 

Plaintiff continued in the employ of the Highland Park Manufacturing Company, 
and amounts sufficient to pay the premiums on her policy were deducted from her 
wages until August 17, 1931, when she was injured. Thereafter she ceased to be 
employed, and no further payments were made on the policy. 

The superintendent of the Highland Park Manufacturing Company was verbally 
notified of plaintiff’s injury shortly after it occurred. There was no evidence of 
other or further notice of any kind, until August 12, 1933, when plaintiff’s counsel 
wrote defendant insurance company, giving notice that she had been injured July 
(August) 17, 1931, and that she claimed benefit under the total disability clause of 
her policy. The master policy was canceled May 27, 1932. 


Voluntary nonsuit was taken as to the Highland Park Manufacturing Company. 
Plaintiff offered evidence as to the manner of her injury and the extent of her 
disability thereafter. 


At the conclusion of plaintiff's evidence, motion to nonsuit as to defendant insur- 
ance company was sustained, and from the judgment thereon plaintiff appealed. 
Ralph V. Kidd and John M. Robinson, both of Charlotte, for appellant. 


Tillett, Tillett & Kennedy, of Charlotte, for Travelers’ Ins. Co. 
Devin, Justice. 


It is unnecessary to decide whether there was sufficient evidence to go to the 
jury that plaintiff was wholly disabled within the meaning of the policy, as the judg- 
ment of nonsuit must be sustained upon other grounds. 


[1] The language of the policy of insurance sued on in the instant case, as 
interpreted by this court in construing similar provisions in Johnson v. Missouri 
State Life Ins. Co., 207 N. C. 512, 177 S. E. 646, Hundley v. Metropolitan Life Ins. 
Co., 205 N. C. 780, 172 S. E. 361, and Modlin v. Woodmen of the World, 208 N. C. 
576, 181 S. E. 559, in the light of the evidence offered here, compels the conclusion 
that the failure to furnish proof or notice of any kind to defendant insurance com- 
pany until two years after the plaintiff’s employment had ended, and the payment 
of premiums had ceased, rendered plaintiff’s claim unenforceable. Due proofs were 
not furnished the insurance company while she was insured under her policy. Her 
policy had lapsed. 


_ Similar results have been reached in other jurisdictions: Bergholm v. Peoria 
Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 76 L. Ed. 416; Iannarelli v. Kansas City 
Life Ins. Co. (W. Va.) 171 S. E. 748; Parker v. Jefferson Standard Life Ins. Co., 
138 S. C. 394, 155 S. E. 617; Atlantic Life Ins. Co. v. Fugate, 161 Va. 27, 170 S. E. 
373: Wick v. Western Union Life Ins. Co., 104 Wash. 129, 175 P. 953; McCutchen 
v. All States Life Ins. Co., 229 Ala. 616, 158 So. 729. 

In Bergholm v. Peoria Life Ins. Co., 284 U. S. 489, 52 S. Ct. 230, 231, 76 L. Ed. 
416, construing a similar provision in an insurance policy, Associate Justice Suther- 
land, speaking for the court, uses this language: “The obligation of the company 
does not rest upon the existence of the disability; but it is the receipt by the com- 
pany of proof of the disability which is definitely made a condition precedent to 
an assumption by it [waiver] of payment of the premiums becoming due after the 
receipt of such proof.” 

__ In Horn’s Adm’r v. Prudential Ins. Co., 252 Ky. 137, 65 S.W.(2d) 1017, cited by 
plaintiff, the provisions of the policy were in some respects different from those in 
this case. And in Smithart v. John Hancock Mut. Life Ins. Co., 167 Tenn. 513, 71 
S.W.( 2d) 1059, also cited by plaintiff, it was held that where the contract stipulated 
no time within which proof of disability should be made, proof within a reasonable 
time would be sufficient, in that case seven months. 

[2] While there is no specific requirement in the policy as to the form of proof 
necessary, the informal statement to the superintendent of the Highland Park Manu- 
facturing Company would not avail the plaintiff, for he was not the agent of the 
meuranice company. Ammons v. Equitable Life Assur. Soc., 205 N. C. 23, 169 S. E. 

v. 


The employer in a group insurance policy is not ordinarily the agent of the 
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insurance company. Duval v. Metropolitan Life Ins. Co., 82 N. H. 543, 136 A. 400, 
50 A. L.-R. 1276. 


The judgment is affirmed. 
PRUDENTIAL INS. CO. OF AMERICA v. CAVANAUGH. 
Court of Appeals of Ohio, Hamilton County. May 27, 1935. 
198 Northeastern Reporter 489. 
1. INSURANCE. 


Action in equity for cancellation of life policy on ground of fraud may be 
brought by insurer at any time within contestable period, and such action continues 
indefinitely contestable period. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

2. INSURANCE. 

Dismissal of insurer’s action in equity, which was brought after death of 
insured but within contestable period for cancellation of life policies on ground 
of false statements in applications, held error, where action by insured’s executrix 
for collection of policies was not brought within contestable period, and insurer 
might thereby be precluded from setting up defense in such action. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Action in equity by the Prudential Insurance Company of America againsi 
Helen J. Cavanaugh. To review a judgment of dismissal, plaintiffs brings error— 
[Editorial Statement.] 

Reversed and remanded, with instructions. 

Heintz & Heintz, of Cincinnati, for plaintiff in error. 

C. Robert Beirne, of Cincinnati, for defendant in error. 

HamiILton, Judge. 

This case is here on error to the action of the court of common pleas in 
sustaining a motion to dismiss. The action was brought by the Prudential Insur- 
ance Company against Helen J. Cavanaugh, executrix. 

It appears that on the 7th day of November, 1932, defendant’s decedent, Lucille 
Wendelken, made application to the plaintiff company for two policies of insurance 
on her life, face value $500 each. Premiums were paid and the policies were issued 
and delivered, the same being dated December 19, 1932. The insured died on Octo- 
ber 28, 1933, approximately ten months after the issuance of the policies. On 
December 16, 1933, being three days before the expiration of one year from the 
date of the issuance of the policies, the insurance company filed its petition in the 
court of common pleas of Hamilton county for cancellation of the policies, on the 
ground that the application for said policies contained false and fraudulent state- 
ments of the insured. The policies contained an incontestable clause as follows: 
“This policy shall be incontestable after one year from its date of issue, except for 
non-payment of premium, but if the age of the insured be misstated the amount or 
amounts payable under this policy shall be such as the premium would have pur- 
chased at the correct age.” 

On February 24, 1934, the defendant executrix, not having filed any answer or 
cross-petition to the suit in equity in question here, filed an action in the court of 
common pleas ‘against the Prudential Insurance Company to collect on the two 
policies. That action is pending. Issue has been joined therein, the insurance 
company having filed its answer to the petition, setting up the alleged false and 
fraudulent statements of the decedent as a defense to its liability, and the exect- 
trix having filed a reply denying said statements. 7 

On February 24, 1934, after having filed her action at law on the policies against 
the insurance company, defendant in this action under consideration filed a motion 
in the court of common pleas to dismiss the action in equity by the insurance cor 
pany for cancellation of the policies. On a hearing the court of common pleas 
granted the motion and dismissed the equity suit to cancel the policies. From that 
action, dismissing the equity action, error is prosecuted to this court. , 
Was the action of the court of common pleas in dismissing the equity sut 
error? 

The right to file an action in equity in such cases to cancel the policy is chal- 
lenged by the executrix, defendant in the equity case, for the reason that the insur- 
ance company had an adequate remedy at law to defend in a law action 1f and when 
such action should be brought. Therefore, having an adequate remedy at law, 
equity should not be invoked, and defendant executrix cites a number of cases to 
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that effect; and, further, insists that the insurance company after having acquired 
knowledge of any fraud or misrepresentation could cancel the policies by notice, 
without any court action, and that it would not be necessary to resort to an 
equitable remedy. 

[1] We think the law is well settled by ample authority that the insurance 
company may maintain an action in equity to cancel a policy on the ground of fraud, 
and may do so at any time within the contestable period. Upon the death of the 
insured within the contestable period, if the insurer desires to contest the policy in 
court, it must do so within the contestable period—in this case within one year from 
the date of the issuance of the policies. Had the insurer awaited an action to 
collect under the policies, the contestable period would have passed, and it would 
not have had the right to set up the detense of fraud or misrepresentation. It 
was therefore necessary to file the action within the contestable period. The 
contestability was continued indefinitely by the commencement of the equitable 
action in question. 

If the court of common pleas was correct in dismissing the petition in the 
equity action, what effect would that dismissal have on the continuation of the 
right of contestability? It may be that the filing of the action, although dismissed 
by the court, would preserve the right to contest. This, however, raises a serious 
question, and it may be that by the dismissal of the action in equity the insurance 
company would be deprived of the right to defend in a law action on the grounds 
stated. The insurance company should not be thus jeopardized in defending tie 
law action on the ground of fraud. 

[2, 3] Our conclusion .., therefore, that the trial court erred in dismissing the 
action on the motion. Without jeopardizing its position, the trial court, in its 
discretion, could have preserved all the rights of the parties in the two actions. 
It could, on motion, consolidate the two actions under the statute authorizing 
consolidation, and the decisions thereunder, in which situation all the parties 
would be protected in their rights. The trial court could and undoubtedly would 
follow the statute as to priority of the cases without consolidation. The law 
case is at issue, is ready for trial. Under the statute, the court should hear the 
law case first, since it is at issue and the equity case is not. While it has the 
discretion, for good cause shown, to advance one case over another, it would cer- 
tainly be influenced and guided by the statutory provisions. This would preserve 
to the executrix the right to the trial by jury, and would in no wise prejudice the 
insurance company in the defense it seeks to make, having filed its action to 
contest in time. 

[4] If the cases were consolidated the petition in the equity case could be con- 
sidered as a cross-petition, if fraud and misrepresentation were not specifically 
pleaded in the answer in the law case. Brady vy. Palmer, 19-Ohio Cir. Ct. R. 687, 
10 0. C. D. 27; Taylor v. Standard Brick Co., 66 Ohio St. 360, 64 N. E. 428. 

The judgment is reversed, and the cause is remanded, with instructions to 
reinstate the petition, and for further proceedings according to law. 

Judgment reversed, and cause remanded. 

Ross, P. J., and Matthews, J., concur. 


SPRAGG v. PRUDENTIAL INS. CO. OF AMERICA. 
Court of Appeals of Ohio, Marion County. Jan. 23, 1935. 
198 Northeastern Reporter 585. 
1. INSURANCE. 


Provision in application for life insurance that policy shall not take effect until 
“received” by applicant contemplates that it shall be ineffective until obtained by 
applicant as result of delivery by insurer. 

The word “receive” is defined as to obtain as a result of delivery, 
transmission, or communication. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

. Tender of payment of first premium on life policy, in so far as taking effect of 
life policy containing provisions that it shall not take effect until received by 
ne ant is concerned, does not operate as constructive receipt of policy by 
applicant. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
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Syllabus by the Court. 

1. A condition precedent in an application for life insurance that a policy shall 
not take effect until received by the applicant contemplates that it shall be ineffec- 
tive until obtained by the applicant as a result of delivery by the company. 

2. The tender of payment of the first premium, in so far as the taking effect 
of the policy is concerned, does not operate as a constructive receipt of the policy 
by the applicant. 

Crow, P. J., dissenting. 

Action by Dora M. Spragg against the Prudential Insurance Company of 
America. Judgment for plaintiff, and defendant brings error.—[Editorial State- 
ment. ] 

Affirmed. 

Guthery, Strelitz & Guthery, of Marion, for plaintiff in error. 

James W. Galbraith, of Mansfield, for defendant in error. 

GUERNSEY, Judge. 

This is an error proceeding from the court of common pleas of Marion county, 
In that court the plaintiff in error, Dora M. Spragg, was plaintiff and the defendant 
in error, the Prudential Insurance Company of America, was defendant. The 
parties will be hereafter referred to in the relation they appeared in the trial court 

This is an action by the named beneficiary of a life insurance policy for the 
recovery of the principal sum of such policy. The pertinent allegations of the 
petition are, in substance, as follows: 

The defendant, the Prudential Insurance Company of America, is a corpora- 
tion duly organized and existing under and by virtue of the laws of the state of 
New Jersey and engaged in the business of writing insurance on the lives of 
persons accepted by it as policyholders, and is duly qualified and authorized to 
transact its corporate business within the state of Ohio. 

In consideration of the sum of $138.70 to be paid on delivery of defendant's 
policy No. 7006665 on the life of Paul F. Spragg to Spragg and the further pay- 
ment of a like amount thereafter on the 18th day of July in every year during 
the continuance of the policy until five full years’ premiums shall have been paid, 
and an annual premium after the first five years of $243.30 on or before the first 
day of July, 1935, and a like amount thereafter payable on the 18th day of July 
in every subsequent year during the continuance of the policy, the defendant on 
the 18th day of July, 1930, executed its policy of insurance No. 7006665, in writing, 
on the life of Paul F. Spragg in the sum of $10,000. A copy of the policy 1s 
attached to the petition. 

Thereafter on or about the 28th day of July, 1930, while Paul F. Spragg’s 
health, habits, and occupation were the same as described in the application for 
policy of insurance, the agent or representative of defendant company brought 
the insurance policy to Spragg, the assured named therein, at the home of plaintiff 
in Marion, Ohio, and exhibited the same to him and was then and there offered 
by him a credit on the indebtedness of the representative of the defendant to 
him and credit upon an indebtedness of the defendant to him in an amount which 
plaintiff cannot state but expects the evidence to show. The representative of the 
defendant objected to the proposed manner of payment of the premium due under 
the policy and requested that the settlement of any indebtedness owing to Spragg 
either by the representative of the defendant or by the defendant be postponed 
pending adjustment thereof and ascertainment of the exact amount owing. The 
indebtedness of the agent of the defendant and the indebtedness of the defendant 
to Spragg was for legal services rendered by Spragg, who was an attorney at law 
duly admitted to practice in the state of Ohio. 

The representative of the defendant company who brought the policy of insur- 
ance to Spragg was the agent who took the application of Spragg for the policy 
of insurance. 

On the 28th day of July, 1930, when the representative of the defendant com- 
pany refused to deliver the policy upon Spragg’s offer to credit the representative 
and the company with indebtedness owing to him as payment of the premium due 
under the policy, Spragg then tendered to said agent of the defendant company 
full payment of the first premium provided for therein and demanded delivery 
of the policy, which tender of full payment of the first premium provided to be 
paid under the policy was thereupon refused by the insurance company’s repre- 
sentative and said representative likewise refused to deliver the policy of insur- 
ance to Spragg. 
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The plaintiff is the sole beneficiary of the policy of insurance under the terms 
thereof. Paul F. Spragg, the assured named therein, died on or about the 22d 
day of August, 1930, and the plaintiff is the mother of Paul F. Spragg. 

’ The assured, Paul F. Spragg, and the plaintiff have each performed all the 
conditions of the policy on their part to be performed other than the actual pay- 
ment to defendant of the first premium provided to be paid in the policy, which 
payment, however, was offered and tendered as hereinbefore stated, and which 
offer and tender of payment was thereafter and ever since has been continued 
in effect and maintained, and is offered and tendered with the petition. 

The plaintiff has demanded payment of the policy less the first annual pre- 
mium, but no part thereof has been paid to her. . 

The prayer of the petition is for judgment in the sum of $9,861.30, being 
the face of the policy, less the first premium provided for in said policy of 
$138.70, together with interest from August 22, 1930. 

The copy of policy attached to the petition is a standard form Mod. Life 5 
with Dis. Inc. and ADB. 

In its answer to the petition, the defendant admits its corporate organization 
and existence and its engagement in the business of writing insurance on the 
lives of persons accepted by its policyholders, and its qualification and authority 
to transact its corporate business in the state of Ohio. It also admits that plain- 
tif was the mother of Paul F. Spragg and that Paul F. Spragg died on or about 
August 22, 1930; that a certain policy No. 7006665 was executed by defendant 
to insure the life of Spragg, on July 18, 1930, and that plaintiff was named as 
beneficiary therein; that on or about July 28, 1930, an agent or representative 
of the defendant company called on Spragg at the home of plaintiff at Marion, 
Ohio; and admits that no first premium for the policy was ever paid the defendant 
company or to any of its representatives; and that no delivery of the policy was 
ever made to Spragg or to any one for him; and that plaintiff has demanded 
payment of the amount called for in the policy less the first annual premium, and 
that no part thereof has been paid to her. The defendant denies each and every 
other allegation and part of allegations contained in the petition which are not 
specifically admitted in the answer. 

In its answer defendant pleads as a second defense to the petition that on 
the 17th day of June, 1930, Paul F. Spragg made and signed his written applica- 
tion to this defendant for a policy of insurance upon the life of himself, and in 
said application among other things it was declared by him that the premium 
for such insurance was to be paid by him annually and that no part thereof had 
been paid in advance on account. And in such written application signed by Spragg, 
it was further provided: “I further agree that the policy herein applied for shall 
be accepted subject to the privileges and provisions therein contained and that 
unless the first full premium is paid by me at the time of making this applica- 
tion, the policy shall not take effect until issued by the company and received 
by me and the full first premium thereon is paid, while my health, habits and 
occupation are the same as described in this application.” 

On the 18th day of July, 1930, the defendant executed its policy No. 7006665 
on the life of Spragg on this application and as so applied for. 


_ Among other things it is provided in the policy: “Entire contract contained 
in this policy—This policy together with the application, a copy of which is 


a attached, contains and constitutes the entire contract between the parties 
ereio Fe S 


_ On or about the 28th day of July, 1930, on receipt of such policy of insurance 
trom the home office of the company by the agent or representative of the com- 
pany, the agent or representative went to the home of Dora M. Spragg and then 
and there saw Paul F. Spragg, who was at such time sick and confined to his 
bed. Defendant alleges that Paul F. Spragg on said date was not in the same 
condition of health that he was at the time of, and as described in, his applica- 
tion for insurance, and Paul F. Spragg was then afflicted with a disease from 
which he died on the 22d day of August, 1930. 

The first premium for such policy was never paid by Spragg nor by any 
one for him to this defendant, and the policy was never delivered to or received 
by Spragg nor to or by any one for him, and that by the provisions of the applica- 
tion and policy the contract between the parties, the policy never took effect, and 
the same is null and void. 
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To this answer a reply was filed by the plaintiff in which she admitted that 
on the date alleged in the answer, Paul F. Spragg made and signed his written 
application for a policy of insurance upon his life and that the written application 
contained the provision quoted in said second defense contained in the answer 
of the defendant. Plaintiff also admitted that on the 18th day of July, 1930, the 
defendant executed its policy No. 7006665 on the life of Paul F. Spragg and 
that the policy contained, among other provisions, the clauses quoted in the second 
defense set forth in defendant’s answer herein; and that on or about the 28th 
day of July, 1930, an agent of the defendant went to the home of plaintiff in 
Marion, Ohio, and there saw Paul F. Spragg. The plaintiff denies all other allega- 
tions in the secénd defense except those admitted as above set forth. — 

There is no allegation in either the petition or reply of any waiver on the 
part of the defendant company, its representatives or agents, of any of the terms 
or conditions of the application for insurance issued thereon or of any facts 
estopping the defendant from requiring the performance of such terms and con- 
ditions on the part of Spragg or the plaintiff. 

On the trial of the case in the common pleas court, evidence was offered on 
behalf of both parties, but in the view we take of this case, we deem it unneces- 
sary to discuss the evidence in detail, it being sufficient to state that evidence was 
offered on behalf of the plaintiff tending to prove that when the agent of the 
defendant called at the home of the plaintiff with the policy of insurance on July 
28, 1930, and after the agent had refused to apply credits owing by him and the 
defendant to Spragg to the payment of the amount of the first year’s premium 
under the policy, that Spragg then offered to give a check to such agent for the 
amount of such premium and upon refusal of the agent to accept the check 
offered, tendered to such agent, in cash, the amount of such premium, and that 
the agent refused to accept such tender and deliver the policy, and took the policy 
with him when he left the plaintiff's house on that date; and that such tender 
has been kept good. This evidence, except as to the refusal of the agent to deliver 
the policy and that the agent took the policy with him when he left the plaintiff's 
house, is controverted by evidence offered on behalf of defendant. Evidence was 
also offered on behalf of plaintiff tending to prove that the health, habits, and 
occupation of Spragg were on the day the agent of the defendant called at plain- 
tiff’s home and the above-mentioned tender is claimed to have been made, the 
same as described in the application for insurance, which evidence is controverted 
by evidence tending to prove that Spragg was sick on that date and that such 
sickness continued to the time of, and resulted in, his death. 

At the close of plaintiff's evidence, the defendant made a motion for a 
directed verdict, which was overruled by the court. This motion was renewed 
at the close of all the evidence, and sustained by the court, and verdict directed 
in favor of the defendant. Motion for a new trial was thereafter filed and over- 
ruled, and judgment entered upon the verdict, and this proceeding in error is 
brought to reverse this judgment. 


This action is based solely on the written policy of insurance attached to the 
petition, and the application therefor. It is conceded in the pleadings that the 
policy was issued by the company but was not actually delivered to Spragg or 
to any one for him. 

The sole question raised by the petition in error on the pleadings, evidence, 
and record is whether the admission mentioned and the evidence tended to show 
the performance and/or happening of the conditions precedent to the taking 
effect of the policy provided in the clause of the written application for insurance 
signed by Spragg, hereinbefore set forth. If the evidence tended to show such 
performance and/or happening, the court erred in directing a verdict. On_ the 
other hand, if such evidence did not tend to show such performance and/or 
happening, the court properly directed a verdict. As the evidence adduced tended 
to prove the allegations of fact in the petition, a similar question would have been 
raised by motion for judgment on the pleadings after the filing of the reply in 


which the allegations of the answer with reference to such clause in the applica- 
tion are admitted. 


[1] The insurance company and the applicant had the legal right to stipulate 
as to such conditions precedent to the taking effect of the policy as_they might 
deem proper and such conditions might relate to the performance of an act by 
the company or the applicant, the happening of an event or the existence of 4 
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state of facts. Therefore the question raised is to be determined by interpreting 
the provisions contained in such clause, the pertinent part of which reads as 
follows: “The policy shall not take effect until issued by the company and received 
by me and the full first premium thereon is paid, while my health, habits and 
occupation are the same as described in this application.” 

In terms, the clause provides for conditions precedent to the taking effect 
of the policy, as follows: 

First. The policy shall not become effective until issued by the company. 

Second. The policy shall not take effect until received by the applicant. 

Third. The policy shall not take effect until the first premium thereon is paid. 

Fourth. That concurrent with the performance, happening, or existence of each 
and all of the foregoing conditions the health, habits, and occupation of the appli- 
cant are the same as described in the application. 

In Funk & Wagnall’s Standard Dictionary, “receive” is defined as “To obtain 
as a result of delivery, transmission or communication.” 

The condition precedent with reference to the policy being received by the 
applicant, before taking effect, therefore contemplated the obtaining by the applicant 
asa result of delivery by the company of the policy before the policy should become 
effective. 

[2] It is contended by the plaintiff that under the terms of the clause herein- 
before referred to, the tender of payment of the first premium operated in law, in 
so far as the taking effect of the policy is concerned, both as a constructive payment 
of the full first premium and as a constructive receipt of the policy by Spragg, and 
consequently the admission of the issuance of the policy, together with the evidence 
tending to prove tender of payment of the full first premium at a time while the 
health, habits, and occupation of the applicant were the same as described in the 
application, required the submission of the case to the jury. 

It is the general rule that tender of payment is equivalent to actual payment in 
so far as the contractual rights of the parties are concerned, and if the payment of 
the full first premium was the only condition precedent to the taking effect of the 
policy, the contention of the plaintiff would be correct. There is, however, as above 
stated, another condition precedent to the taking effect of the policy, set forth in 
the clause mentioned, that the policy shall not take effect until received by the appli- 
cant, that is, as hereinbefore explained, until obtained by the applicant as a result of 
delivery by the company. Under the construction contended for by plaintiff, the 
provisions of the clause would have the same legal effect as if the words “received 
by me” were entirely omitted from the clause. 

It is the general rule that contracts of insurance are to be most strongly con- 
strued against the insurer and in favor of the insured, but this rule does not author- 
ize a perversion of language or the exercise of inventive powers for the purpose of 
creating an ambiguity where none exists, nor does it authorize the court to make a 
new contract for the parties or disregard the evidence as expressed or to refine away 
terms of a contract expressed with sufficient clearness to convey the plain meaning 
of the parties, and embodying requirements, compliance with which is made the 
condition to liability thereon. 14 Ruling Case Law, 931, § 103. 

There areealso other rules of construction of equal dignity with the rule of 
strict construction, among which are the following: 

“The different provisions of a contract of insurance must be so construed, if it 
can be reasonably done, as to give effect to each.” 14 Ruling Case Law, 925, § 102. 

“Whenever there are two constructions to be placed upon a written contract, 
one of which will give force to all of its provisions, that one must be observed and 
ot" Watson v. Norwich Union Fire Ins. Soc., 23 Ohio Cir. Ct. (N. S.) 363, 

Applying these rules of construction and giving effect to the plain words of the 
parties, it is clear that it was the intention of the parties, by the use of the phrase 
“the policy shall not take effect until * * * received by me” to provide a con- 
dition precedent to the taking effect of the policy separate from and independent of 
the condition “until the full first premium thereon is paid,” and this is true whether 
such phrase is considered as relating to an act to be performed by either or both of 
the parties, the happening of an event or the existence of a state of facts. : 

Giving this effect to the clause, it is clear that the tender of compliance with the 
last-mentioned condition could not and did not operate as a compliance with the 

rst-mentioned condition, or, in other words, the company under this clause reserved 
the right, to be exercised by it or its agent to whom delivery was intrusted, to pre- 
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vent the policy becoming effective by withholding for any reason or for no reason 
at all, the delivery of the policy irrespective of the fact as to whether tender of pay- 
ment of the first premium on the policy was made. a 

The decision in the case of Guardian Life Ins. Co. v. Veser, 128 Ohio St. 200, 
190 N. E. 405, has no application to the facts in this case, as that decision applied 
to a tri-party contract for the issuance of policy and not to an action brought on the 
olicy. 
Aisi the clause mentioned has been in general use by insurance companies 
for a number of years, the instant case is apparently the only case in which such 
clause has been construed, as we have made a thorough search of the authorities and 
have found none directly in point, although the case of Erickson v. Missouri State 
Life Ins. Co. (Mo. App.) 256 S. W. 108, decided December 4, 1923, tends to support 
the construction adopted. [ , Z 

As there was no evidence tending to prove the receipt of the policy by Spragg 
or by any one for him, the verdict was properly directed in favor of the defendant. 

Holding these views, the judgment of the lower court will be affirmed. 

Judgment affirmed. 

Klinger, J., concurs. 

Crow, Presiding Judge, dissents. 


DUNCAN LIFE & ACCIDENT ASS’N v. ROSS. No. 25517. 
Supreme Court of Oklahoma. Oct. 29, 1935. 
50 Pacific Reporter (2d) 690. 
1. INSURANCE. ; 

Statements made in application for life policy issued by mutual benefit associa- 
tion are warranties, and conflicting evidence concerning truth or falsity of war- 
ranties is for jury (St. 1931, § 10631). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2. INSURANCE. 

In action on life policy issued by mutual benefit association involving defense 
that insured was not in sound health when policy was delivered, instruction defining 
“sound health” held proper (St. 1931, § 10631). 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

3. INSURANCE. 

Conflicting evidence whether insured was in sound health when mutual benefit 
association life policy was delivered, as warranted in application, held for jury (St. 
1931, § 10631). 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

5. INSURANCE. ; ; 

In action on life policy issued by mutual benefit association involving defense 
that insured was not in sound health when policy was delivered, death certificate 
disclosing that insured died with tuberculosis held only prima facie evidence of such 
fact and not conclusive that any disease existed when policy was taken out (St. 1931, 
§ 10631). 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. 

In action on life policy issued by mutual benefit association, insurer has burden 
of proof that insured was not in good health when policy was delivered, and ques- 
tion is generally one of fact (St. 1931, § 10631). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Syllabus by the Court. at : 

1. Statements made in an application for a life insurance policy issued by virtue 
of section 10631, Oklahoma Statutes 1931, are warranties, and where there is a con- 
flict in evidence concerning the truth or falsity of the warranties it is a question for 
the jury. 

2. Insurer, in action on life insurance policy, asserting that insured was not in 
good health at time the policy was delivered, has burden of proof, and whether 
insured is in good health at time of delivery of policy depends upon particular facts 
and circumstances and is generally question of fact for jury or court. ; 

3. In an action on a life insurance policy, nonexpert opinion evidence of the 
physical condition and appearance of an individual is generally admissible. 
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4. In an action on a life insurance policy, the death certificate is not proof of 
any disease suffered by the insured at the time the policy was taken out, but is only 
prima facie evidence of the facts therein stated. 

Appeal from District Court, Stephens County; Freeman E. Miller, Judge. 

Action by Lovina Ross against the Duncan Life & Accident Association. From 
a judgment for plaintiff, defendant appeals. 

Affirmed. 

Sandlin & Winans, and H. W. Sitton, all of Duncan, for plaintiff in error. 

Paul D. Sullivan and Sullivan & Marmaduke, all of Duncan, for defendant in 
error. 

Per Curiam. 

The parties will be referred to as plaintiff and defendant as in the court 
below. The plaintiff, as beneficiary in a policy of insurance issued by the defend- 
ant upon the life of her daughter, Janie Stanley, who died on April 28, 1932, 
brought suit to recover thereon. The plaintiff made the allegations that the 
defendant executed and delivered a life insurance policy in the principal sum 
of $1,000 to Janie Stanley, and that thereafter all premiums charged by the 
defendant and by virtue of the policy were paid up unto the time of the death 
of the insured, and that all other requirements of said policy were complied with 
by the insured, and that proper proof of death of the insured was filed ‘with the 
defendant, and that the defendant had failed to pay the beneficiary the proceeds 
of said policy and ask for judgment for the amount thereof. 

The defendant in its answer, after making a general denial, set up an 
afirmative defense, which, in part, is as follows: “This defendant alleges that 
said Janie Stanley, at the time of the making of application for insurance with 
defendant, was not an insurable risk and that the statements made by said 
insured in her application for insurance were not true and that the condition of 
the health of said applicant at the time of the making of said application was 
not such as to entitle said applicant to said policy of insurance, which facts were 
well known to said applicant at the time of the making of said application and 
the issuance of said policy pursuant to said application; that for some time prior 
to the making of said application said insured was in bad health and was suffer- 
ing from an incurable malady and disease which facts said insured concealed 
from this defendant and failed to disclose the same to this defendant although 
she had full and complete knowledge of the same; that by reason of said willful 
concealment of said facts, this defendant relying upon the truth and accuracy 
of the statements in said application and believing the same to be true, issued 
said policy to said applicant and said applicant thereby perpetrated a fraud 
upon this defendant, and on accotint of such fraud plaintiff, as the beneficiary 
in said policy of insurance, is not entitled to recover the amount sued for in 
plaintiff's petition.” The defendant then tendered the premiums paid upon the 
policy to plaintiff. 

To this answer the plaintiff replied which, in substance, was a general denial 

i all the facts set up in defendant’s answer. 

The cause was tried to a jury, which returned a verdict for the plaintiff 
heneficiary for the amount of the policy, upon which judgment was rendered 
in favor of plaintiff. The defendant insurance company appeals, assigning as 
errors the insufficiency of the evidence and that the judgment is contrary to law. 

_ The defendant is a mutual benefit association, operating under the laws 
of the state of Oklahoma, and the contracts issued on in this case and the appli- 
cation therefor are governed by section 10631, Oklahoma Statutes 1931, which, 
in part, provides as follows: “Applicants for membership in mutual benefit asso- 
ciations shall be required to pass a medical or physical examination such as may 
be required by the by-laws of the associaiton, or benefit eertificates may be 
issued upon the warranty by the applicant that the answers and statements to 
the questions as to the conditions of health of the applicant and all other repre- 
sentations made in the application for a benefit certificate are true and are to 
be used as the basis and consideration upon which said benefit certificate is 
issued; provided, that in addition to the answers and representations of the 
applicant for membership, as herein provided, the applicant shall give the name 
and address of his or her family physician and shall furnish to the association a 
certificate of such physician, or, if applicant has no family physician, a certificate 
of a licensed physician, that he knows the applicant and believes that the appli- 
cant is a good, insurable risk.” 
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The facts in this case reveal that the plaintiff and her two boys had a policy 
with the defendant, and that on the 13th day of April, 1931, plaintiff made an 
application for a policy on her daughter, Janie Stanley, and on the 14th day of 
April, 1931, the defendant, having procured a physician’s certificate from the 
family doctor of the insured, issued policy forming the basis of this action. 

In the application, among other questions propounded, there are two which 
the defendant set up as having been falsely answered. The first one: “Is your 
health good at this time? Yes.” And the second question: “Have you ever had 
tuberculosis? No.” This application and these answers were made by the mother 
and signed as follows: “Applicant, Janie Stanley, by mother.” Also in the physi- 
cian’s certificate, the defendant complained of the answer made by the doctoi 
to the question: “Does applicant now have or ever had (b) tuberculosis? No.” 
Defendant contends that these statements are false, and if it were not for them 
they would not have issued the policy. Defendant thereby tendered the defense 
of fraud. In case of Mutual Life & Accident Ass’n of Frederick v. Moore, 162 
Okl. 260, 20 P. (2d) 168, it is said: “The defense of the insurer was an affirmative 
one. The gist of the defense is that the insured practiced fraud upon the insurer 
in obtaining the policy of insurance. In Sovereign Camp, W. O. W. v. Brown, 
94 Okl. 277, 221 P. 1017, 1022, this court held: ‘Fraud is a fact to be proved as 
any other fact, by competent evidence. * * *’ ” 

Defendant offered evidence showing that sputum examinations were made 
on April 18, 1931, and December 14, 1931, and that both examinations showed 
positive for tuberculosis. The defendant also offered a witness who was a prac- 
tical nurse, and who stated that she knew Janie Stanley since 1920 and that Janie 
Stanley told her that she had sputum tests made in 1931; that the first test came 
hack positive and the second test came back negative; that she didn’t go to bed 
in February when she had the flu, and in the summer of 1931 she went to dances 
and had apparently recovered from the attack of flu. One of the defendant’s 
expert witnesses was asked the following question: “From your examination 
and knowledge of tuberculosis, how long had this patient had tuberculosis? A. I 
cannot say definitely. The physical findings were that she had tuberculosis. That 
was corroborated by the X-ray findings, the history of the case brought out the 
fact that she had probably been sick of tuberculosis since February, 1931, that 
a history of positive sputum examination in March, 1931, showing the germs of 
tuberculosis were present.” That part of the answer concerning the history of 
the case was stricken by the court. Later this same witness testified as follows: 
“Q. From your examination, you would think that she likely had that disease, 
tuberculosis, before March, 1931? A. No doubt. Probably she had it before she 
broke down with the flu in February, and it took the flu to break down her 
resistance.” 

The defendant offered in evidence on cross-examination the proof of death 
which, according to the attending physician in the last sickness of the insured, 
revealed that the immediate cause of death was tuberculosis. 

The plaintiff testified that she did not know that her daughter had tuberculosis 
and never knew about these sputum examinations until several months after 
the first test was made. That one of the tests showed negative. That her daughter 
never had a doctor until she and her baby had the flu in February, 1931. That 
the doctor advised the taking of cough syrup for them and that it stopped their 
cough. Plaintiff offered a number of witnesses who testified concerning the health 
and the appearance of the insured. The substance of their testimony was that 
the insured was a delicate person and apparently in good health. That she attended 
dances and other festivities for young people. 

[1] Inasmuch as section 10631, O. S. 1931, makes the statements of the appli- 
cant warranties, the vital and controlling question in this case is: Was the insured 
in sound health at the time the policy was taken out and moreover did the insured 
have tuberculosis at that time? 

{2] The trial court in its instruction No. 8 squarely submitted this issue to the 
jury. The instruction is as follows: “You are further instructed that if you find 
that on the 14th day of April, 1931, the date of the policy or when it was delivered 
to the plaintiff, said Janie Stanley was not in a state of sound health, you must 
find for the defendant, and the term sound health as used with reference to life 
insurance means that state of health free from any disease or ailment that affects 
the general soundness and healthfulness of the system seriously and not a mere 
indisposition or temporary ailment which does not in itself tend to weaken or 
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undermine the constitution of the insured. The word ‘serious’ is not generally 
used to signify a dangerous condition but rather a grave or weighty trouble or 
disposition and ‘sound health’ means that state of health which is free from any 
such disease or ailment as affects the general healthfulness of the system seri- 
ously, not a mere temporary indisposition.” We have examined this instruction 
together with the other instructions in this case, and hold that they fairly present 
the defendant’s theory as well as the applicable law in this case. | 

[3] Whether a person is in “sound health,” as the term is ordinarily used and 
as explained in the above instruction, cannot be determined by any strict or general 
rule, but must be determined by the particular facts and circumstances in each case. 
The evidence in this case on that point is conflicting and as such was properly sub- 
mitted to the jury. ; ; 

[4] The question of the sound health of the insured being at issue in this case, 
both plaintiff and defendant offered nonexpert witnesses who gave opinions con- 
cerning the physical condition of the insured and particularly with reference to 
whether or not the insured appeared to be a tubercular. We hold that this testimony 
is admissible and that nonexpert opinions of acquaintances and associates of the 
insured who had adequate opportunity for observation of her physical condition are 
admissible. City of Pawhuska v. Martin, 151 Okl. 24, 1 P.(2d) 638; Ferguson v. 
Davis Co., 57 Iowa 601, 10 N. W. 906; Billings v. Metropolitan Life Insurance Co., 
70 Vt. 477, 41 A. 516. 

[5] The fact that the proof of death of the insured discloses that the insured 
died with tuberculosis is only prima facie evidence of that fact, and is not conclusive 
of any disease suffered by the insured at the time the policy was taken out. John 
Hancock Mutual Life Insurance Co. v. Dick, 117 Mich. 518, 76 N. W. 9, 44 L. R. A. 
846; Mutual Ben. L. Ins. Co. v. Higginbotham, 95 U. S. 380, 24 L. Ed. 499. It is 
also stated in Sovereign Camp, W. O. W. v. Brown, 94 Okl. 277, 221 P. 7017, 1021: 
“Proof that the insured was suffering from arteriosclerosis at the time of the death 
would not be proof that his statement made in his application that he was in sound 
bodily health was untrue at the time when it was made.” It is also stated in the 
same case, as follows: “The fact that a man had the incipient elements of a disease 
(the seeds of death) in him, which may or may not shortly spring up into fatal 


disease, does not mean that he does not fufill the meaning of the term ‘in good 


health. Sovereign Camp of Woodmen of the World v. Jackson, 57 Okl. [318] 329, 


137 P. 92 [L. R. A. 1916F, 166]; May on Insurance, 295; Schofield’s Adm’x v. 
Metropolitan Life Ins. Co., 79 Vt. 161, 64 A. 1107, 8 Ann. Cas. 1152; Woodmen of 
the World v. Locklin, 28 Tex. Civ. App. 486, 67 S. W. 331. 

This court, in the case of National Aid Life Ass’n v. Long, P.(2d) : 
{not officially reported [in State reports]), had before it a case very similar to the 
case at bar wherein the defendant was a mutual benefit life assurance association. 
The application for insurance was made by the mother-in-law of the insured. A 
certificate from the family physician was also procured by the insurance company. 
\ policy was issued in the sum of $1,000. The insured died and the beneficiary 
brought suit on the policy. The defense was that the beneficiary could not recover 
for the reason that there were false and untrue statements made in the application. 
The insured died with tuberculosis. Judgment was for the plaintiff and the defend- 
ant appealed, and this court, in affirming the case stated as follows: “The question at 
issue was whether the insured had tuberculosis, or any other disease set out in the 
application of the insured for insurance with the company of the defendant herein, 
at the time the policy was taken out. The evidence in the case is voluminous, but 
upon careful reading and consideration thereof, we find that there was competent 
evidence supporting both sides of the proposition, and the same being a question of 
fact, these questions were submitted to the jury and the jury found for the plaintiff. 
Under the decisions by our court, the verdict of the jury should not be disturbed.” 

[6] The burden of showing that the insured was not in good health at the time 
the policy in question was delivered, was upon the defendant to prove to the satis- 
faction of the jury. Federal Life Insurance Co. v. Roberts, 90 Okl. 252, 216 P. 426. 
See, also, Sovereign Camp of Woodmen of the World v. Jackson, 57 Okl. 318, 157 
P.92,L. R. A. 1916F, 166; National Council Knights and Ladies of Security v. 
Owen, 61 Okl. 256, 161 P. 178; Barnes v. Fidelity Mutual Life Association, 191 Pa. 


618, 43 A. 341, 45 L. R. A. 264; National Life & Accident Insurance Co. v. Wicker, 
171 Okl. 241, 43 P.(2d) 50. 


‘Rehearing pending at date of publication. 
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The defendants cited two cases to sustain their contention that the judgment 
should be reversed. The first is the case of Pioneer Circle Ins. Co. v. Turnham, 112 
Okl. 266, 241 P. 176. This case is distinguishable from the case at bar for the reason 
that the material facts were entirely different. The evidence was to the effect that 
the insured died with tuberculosis less than fifty days after the policy was issued. 
The undisputed evidence was that the insured was in an advanced stage of tuberculo- 
sis at the time the application was made, the plaintiff’s contention primarily being 
that the insured did not know that she had tuberculosis at that time and that the evi- 
dence failed to show that the insured signed or knew of the application for insur- 
ance, and the court held, and properly so, that inasmuch as this was an insurance 
company operating on the fraternal plan, that the statements made in the application 
were warranties and not representations and a false statement made in the applica- 
= to the risk would constitute a breach of warranty and render the policy 
vold, 

The secofd case cited by the defendant is Oklahoma Protective Association v. 
Montgomery, 160 Okl. 135, 16 P.(2d) 135. This case is easily distinguishable from 
the case at bar for the reason that this court in no way passed upon the merits of 
the case, but reversed the decision of the trial court because of a refusal to permit 
attending physicians to testify concerning communications made by the applicant, 
notwithstanding the applicant had agreed in writing to permit any physician or other 
person who had attended him to disclose information to the insurance company 
acquired by them. This question does not present itself in the case at bar. 

The issues of the parties to this law suit were fairly submitted to the jury under 
proper instructions. A verdict was rendered in favor of the plaintiff, and from an 
examination of the entire record we find no error. 

We, therefore, conclude that the judgment should be affirmed. 

The Supreme Court acknowledges the aid of Attorneys Gerald B. Klein, Philip 
N. Landa, and Edgar M. Lee in the preparation of this opinion. These attorneys 
constituted an advisory committee selected by the State Bar, appointed by the Judicial 
Council and approved by the Supreme Court. After the analysis of law and facts 
was prepared by Mr. Klein and approved by Mr. Landa and Mr. Lee, the cause was 
assigned to a justice of this court for examination and report to the court. There- 
after, upon consideration, this opinion was adopted. 

McNeill, C. J., and Riley, Busby, Phelps, and Gibson, JJ., concur. 


ILLINOIS BANKERS LIFE ASS’N v. HARDY. No. 25439. 
Supreme Court of Oklahoma. Oct. 1, 1935. 
Rehearing Denied Oct. 22, 1935. 
51 Pacific Reporter (2d) 292. 
1, INSURANCE. 

Whether life policy sued on had been reinstated held, under conflicting evi- 
dence, for jury who were sole judges of credibility of witnesses and of weight 
and value of their testimony (St. 1931, § 350). 

(For other cases, see Insurance, Dec. Dig. 668[3].) 

Syllabus by the Court. 

1. In a civil action for the recovery of money, tried before a jury, the ques- 
tions of fact are for determination by the jury, and the jurors are the sole judges 
of the credibility of the various witnesses and of the weight and value to he given 
their testimony. 

2. In a civil action for the recovery of money, when the jury has been properly 
instructed as to the law, and a general verdict has been returned and the judg- 
ment rendered on the verdict, and the evidence is conflicting and there is com- 
petent evidence to sustain the verdict, this court will not invade the province of 
the jury to weigh the evidence, but will affirm the judgment. 

Gibson, J., dissenting. 

Appeal from District Court, Stephens County; E. L. Richardson, Judge. 

Action by Mattie May Hardy, beneficiary in life insurance policy, to recover 
of Illinois Bankers Life Association the amount of the policy issued to her son, 
Charles E. oe From a judgment for plaintiff, the defendant appeals. 

Affirmed. 

Everest, McKenzie & Gibbens, of Oklahoma City, for plaintiff in error. 

H. W. Sitton, of Duncan, for defendant in error. 
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NORTHWESTERN MUT. LIFE INS. CO. (MILWAUKEE, WIS.) 
v. RUTLEDGE. 
FIDELITY MUT. LIFE INS. CO. (PHILADELPHIA, PA.) v. SAME. 
No. 24502. 
Supreme Court of Oklahoma. Nov. 19, 1935. 
51 Pacific Reporter (2d) 521. 
1. INSURANCE. 

Showing by beneficiary suing on life policies, that insured had not been 
heard of for seven years, that diligent search and inquiry had been made by 
beneficiary to locate insured, without avail, and that insured was. sick at time 
{ his disappearance, raised prima facie presumption of insured’s death, subject 
to rebuttal by proper showing that insured was seen alive during seven-year 
period, or by proof tending to explain reasons for absence. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

2 INSURANCE. 

Where beneficiary suing on life policies made prima facie case involving 
presumption of death after seven years’ unexplained absence, and insurers 
offered rebuttal evidence to explain reasons for absence, question whether insured 
was alive or dead seld for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Syllabus by the Court. 

1. When the beneficiary of life insurance policies sues to recover for the 
death of the insured, alleging and proving that the insured has not been heard 
of for seven years since March 20, 1924, that diligent search and inquiry have 
been made by the beneficiary to locate the insured, to no avail, and furnishing 
proof that the insured was a sick man at the time of his disappearance, such 
evidence raises a prima facie presumption of the death of the insured. Such 
evidence or presumption, however, may be rebutted or overcome by a proper 
showing that the insured was seen alive during the seven-year period, or by 
pri = that tends to explain the reasons for the absence of the insured. 


Where plaintiff makes a prima facie case involving the presumption of 
lets after seven years unexplained absence, and defendants offer rebuttal 
evidence to explain the reasons for the absence, the question as to whether such 
absent person is alive or dead thus becomcs one for the triers of facts or jury. 
Instruction thereon examined and approved. 


3. In a case involving the presumption of death after seven years unexplained 
absence, letters of the absent person to his wife just prior to final disappearance 
are admissible as being verbal acts, indicating a present purpose and intention 
and as a part of the res geste. 
ea from District Court, Washington County; H. H. Montgomery, 
hudge. 

Actions by Florence E. Rutledge against the Northwestern Mutual Life 
Insurances Company of Milwaukee, Wis., and against the Fidelity Mutual Life 
Insurance Company of Philadelphia, Pa., respectively, on life insurance policies, 
as consolidated for trial purposes by stipulation. From judgments for plaintiff, 
defendants present a consolidated appeal. 

Affirmed. 

Shipman & Lewis of Bartlesville, for plaintiffs in error. 

Rowland & Talbott, of Bartlesville, for defendant in error. 

Per Curiam. 


The defendant in error, hereinafter referred to as plaintiff, commenced 
these actions in the district court of Washington county, Okl., on January 22, 
1932, against the defendants upon two policies of life insurance issued upon the 
life of the plaintiff’s husband, Leon H. Rutledge. The policy of the Northwestern 
Mutual Life Insurance Company was issued October 19, 1920, for the amount of 
$2,500. The policy of the Fidelity. Mutual Life Insurance Company was issued 
September 6, 1919, for the sum of $3,000. 

The plaintiff alleged and proved that she and Leon H. Rutledge were married 
1 Kansas City, Mo., in the year 1917, and that thereafter they lived together 
and made their home in Bartlesville, Okl., until April, 1923. That prior to 1923, 
the said Leon H. Rutledge was afflicted and suffered considerably with sinus 
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trouble, resulting in severe headaches, and in June, 1922, upon the advice of local 
physicians, he went to Mayo’s Clinic at Rochester, Minn., for an operation. He 
returned some six weeks later, but went back to Mayo’s about the last of August 
or the Ist of September, and stayed until about October 22, 1922. In April, 
1923, Leon H. Rutledge left home for the last time, presumably because the 
doctors had advised him that his health required that he live in the north, some- 
where on a line with Chicago, Ill. The plaintiff received several letters from 
ner husband thereafter, the last being dated March 20, 1924, from Dewey, Ok. 
The letter, which was introduced in evidence by plaintiff to show the attitude 
of Rutledge towards his family, and his mental and physical condition, reads 
as follows: 

“Dear Dottie: I was in Bartlesville this morning but did not come to see 
you. I have been in a sanitarium in St. Louis for about three months. I ran 
away three days ago. Sometimes I am- fine and then I go out of my head for 
three or four days at a time. I am going down to Texas and if I ever get well 
I am coming to Oklahoma and get you and our baby. 

“Many times I have felt like killing myself, but something tells me not to. 
I weigh 169 pounds. God bless you all, from Leon.” 

Friends of the family and numerous other witnesses testified that Leon H. 
Rutledge was a dutiful and loving husband, being very attentive to his wife and 
baby. The plaintiff testified that ever since March 20, 1924, the date of the last 
letter from her husband, she has made diligent efforts to locate or get in con- 
tact with him; that she had solicited the help of L. U. Gaston, chief of police of 
the city of Bartlesville, and that the latter had caused pictures of Rutledge to be 
sent to cities and towns where he might be located or make an appearance; that 
she also solicited the help of Mr. L. W. Turner, who succeeded Mr. Gaston as 
chief of police of the city of Bartlesville, and wrote numerous letters of inquiry 
to friends and relatives at distant points. Mrs. Rutledge also obtained the help 
of S. N. Hawkes, one of the attorneys for the Empire Company, and he was 
unable to obtain any information as to the whereabouts of her husband. 


It was not denied that the plaintiff had paid, and defendants had accepted 
premiums on the policies in question up to the time of the filing of this suit on 
January 22, 1932. The pleadings in both cases were substantially the same with 
the exception of the amounts sought to be recovered. Plaintiff contends that the 
unexplained absence of her husband for more than seven years raises a common- 
law presumption of his death, and entitles her to recover, as beneficiary, the 
proceeds of the respective policies of life insurance from each defendant, less 
certain small sums which were loaned to the insured on each policy. 

The defendants alleged and offered evidence that Leon H. Rutledge, upon one 
of his visits to Mayo’s became acquainted with a nurse; that thereafter he was seen 
on several occasions with a woman who represented herself to be the plaintiff herein, 
Florence E. Rutledge; and that this woman signed her name, with that of Rutledge, 
to an application and procured a loan upon each of the policies herein sued upon, 
representing herself at the time to be Florence E. Rutledge. The records of Mayo 
Clinic revealed the fact that Leon H. Rutledge had last appeared there on July 13, 
1922, and had not been seen since that time. Carl B. Wood and Fred Gregory, 
both of Bartlesville, Okl., testified that after the insured returned from Mayo’s 
Clinic he showed them a picture of a nurse, stating that he ran around with her 
while at Mayo’s, and that he was “strong for her.” A. W. Gardner of Rochester, 
Minn., testified that he had cashed a check for Rutledge for $100 which came back 
marked “no account.” A. T. Twesne of Galesville, Wis., testified that in the sum- 
mer of 1923 he met Rutledge and a woman he represented as his wife, and that he 
cashed a check for him which later came back marked “no funds.” Other witnesses 
who testified that they had been defrauded by Rutledge on bad checks and the 
amounts of each were as follows: Dr. Yazel, Kansas City, Mo., $420; G. B. Barnett, 
Joplin, Mo., $150; Ira Ivan Flipp, Pittsburg, Kan., $50; Dr. E. H. Polhamus, Tulsa, 
Okl., $200; Edwin Wagner, New York City, N. Y., $382.10. 

Defendants alleged and contended at the trial that the presumption ot death 
after seven years’ absence never arose in this case, due to the fact that the absence of 
the insured was explained by the fact that Leon H. Rutledge had become entangled 
with another woman, and had committed fraudulent acts in the states of Oklahoma, 
Kansas, Missouri, Minnesota, Wisconsin, and New York. 

[1, 2] The defendants first insist that the judgments of the lower court should 
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be reversed for the reason that the trial court should have sustained their motions 
for directed verdicts. In this connection, their argument is that the presumption of 
death does not arise unless the absence is unexplained, and that sufficient evidence 
was introduced to explain the absence of the insured, and that, therefore, the pre- 
sumption of death could not, and did not arise. 

In the case of Modern Woodmen of America v. Michelin, 101 Okl. 217, 225 P. 
163, 165, 36 A. L. R. 971, this court gave rather a comprehensive review of the 
development of the common-law presumption of death after seven years of unex- 
plained absence. There the court said: 

“In Jones on Evidence, vol. 1, p. 302, par. 57, it is said: 


“*Presumptions of Death after Seven Years’ Absence—Origin of Presumption. 
.* * * Like all other rules, it took its shape from necessity—the necessity of 
settling property rights and very often status. As the courts had to resort to the 
presumption of the continuance of life, in the absence of direct proof of life or 
death, in order to settle important rights which were often involved, it became 
equally necessary to adopt some counter presumption in classes of cases where the 
death of the person would in the ordinary course of events seem more probable 
than the continuance of life. Accordingly, in analogy to certain English statutes, the 
courts adopted the rule that “a person, shown not to have been heard of for seven 
years by those ( if any) who, if he had been alive, would naturally have heard of 
him, is presumed to be dead, unless the circumstances of the case are such as to 
account for his not being heard of without assuming his death.” Thayer, in his 
usual thorough way, gives an interesting and instructive account of the presumption, 
and fixes its application in its present form as of 1805, and that it appeared for 
the first time in the text-books in 1815 and was speedily followed by other eminent 
writers, ending in 1876 with Stephen. “Here, then,” says Thayer, “in seventy years 
we find the rule about a seven years’ absence (1) coming into existence in the 
form of a judicial declaration about what may or may not fairly be inferred by a 
iury in the exercise of their logical faculty; the particular period being fixed by 
reference to two legislative determinations, in specific cases of a like question; (2) 
passing into the form of an affirmative rule of law requiring that death be assumed 
under the given circumstances. This is a process of judicial legislation, advancing 
from what is a mere recognition of a legitimate step in legal reasoning to a dec- 
laration of the legal effects of certain facts.” 

“‘Same—American Development of the Presumption.—In this country the rule 
has generally been applied only to those who were absentees from their homes; and 
it is thus stated in a Massachusetts case: “If a man leaves his home and goes into 
parts unknown and remains unheard from for the space of seven years, the law 
authorizes, to those that remain, the presumption of fact that he is dead; but it does 
not authorize him to presume, therefore, that any one of those remaining in the 
place which he left has died.” It is not necessary, in order to raise this presump- 
tion, that the removal should be beyond the seas or even to a distant state; but if 
oue removes from his state to a fixed place of residence in another state, the fact 
that he has remained unheard of in the former state does not alone authorize the 
presumption. It need hardly be added that this is not a conclusive presumption. It 
is one of fact and is subject to be controlled by the facts of the case. It is one 
which varies in weight according to the circumstances. The presumption under 
discussion is an arbitrary one, rendered necessary on grounds of public policy in 
order that rights depending on the life or death of persons long absent and unheard 
of might be settled by some certain rule. It is not enough to raise the presumption 
that the person has not been heard from for seven years. It is not only necessary 
to show this, but also to show his absence from home and that inquiry has been made 
at the place of residence of such person abroad. And this is so even through such 
residence is beyond the seas; but no inquiry need be made at places merely visited.’ 

“The Supreme Court of Iowa, in the case of Haines v. Modern Woodmen of 
America, 189 Iowa 651, 178 N. W. 1010, said: 


“Tt is first argued for the appellant that the presumption of death from disap- 
pearance and continued absence of seven years does not arise, unless it be further 
shown that the missing person had been diligently sought and inquired after without 
avail, and that there is in this case a failure of such proof. There is considerable 
variance in the view of the courts upon this feature of the rule. By some the idea 
expressed by appellant’s counsel is approved, and the party. relying upon the pre- 
sumption must show a high degree of diligence in making inquiry and search. By 








766 The Insurance Law Journal, Vol. 86 [Apr., 1936 






others it is distinctly held that proof of disappearance and continued unexplained 
absence for seven years, without being heard from by those with whom, in the 
natural course of things, the person would be likely to communicate, is all that is 
necessary and that the presumption is not rebutted or overcome by a failure to show 
specific acts of search or inquiry. Miller v. Sovereign Camp, 140 Wis. 505, 122 N. 
W. 1126, 28 L. R. A. (N. S.) 178, 133 Am. St. Rep. 1095; Page v. Modern Wood- 
men, 162 Wis. 259, 156 N. W. 137, L. R. A. 1916F, 438, Ann. Cas. 1918D, 756. 

“In none of our cases have we gone to either extreme. We have said that 
“when (the absence) is shown to have continued for seven years, * * * unaccompa- 
nied by circumstances which reasonably account for his disappearance on a theory 
not involving his death, it becomes sufficiently strong to cast the burden of rebutting 
it upon the party asserting a continuance of life. * * * Slight evidence may some- 
times be sufficient to rebut the presumption of death; but ordinarily it is a question 
for the triers of fact to determine whether the presumption shall prevail. In short, 
the circumstances both for and against the theory of death are to be taken into 
consideration, and therefrom the truth arrived at as nearly as may be possible 
under the established rules of law governing the adjudication of disputed facts.” 
Magness v. Modern Woodmen, 146 Iowa [1] 5, 123 N. W. [169] 171. 

“Such is also the effect of our recent decision in Richey v. Sovereign Camp 
Woodmen, 184 Iowa 10, 168 N. W. 276, L. R. A. 1918F, 1116. And see Kennedy v. 
Modern Woodmen, 243 Ill. 560, 90 N. E. 1084, 28 L. R. A. (N. S.) 181” ” 


In the present case, plaintiff proved, and no evidence was offered to contradict 
the fact, that since March 20, 1924, she had heard nothing of the whereabouts of her 
husband, Leon H. Rutledge, and had made numerous and diligent efforts to locate 
him. Under the rules announced in Modern Woodmen of America v. Michelin, 
supra, this evidence was sufficient to raise the presumption that Leon H. Rutledge 
‘was dead, although this presumption could be rebutted by the defendants offering 
evidence that Leon H. Rutledge had been seen during the seven-year period, or other 
facts tending to explain his absence from his home. Here, the defendants offered 
evidence that Leon H. Rutledge had committed various criminal acts in several 
states, and that on occasion Rutledge had been seen in company with a woman other 
than his wife. This all occurred prior to March 20, 1924, the date upon which Leon 
H. Rutledge was last heard from, and dropped finatly from sight. The question as 
to whether or not the prima facie presumption of Rutledge’s death, created by 
plaintiff's evidence, had been overcome by the evidence offered by the defendants to 
explain his absence thus became one for the triers of facts, or jury, and it was for 
them to say, after being properly instructed by the court, whether or not Leon H. 
Rutledge was alive or dead. The finding of the jury amounted to this, that under 
all the facts and circumstances shown by the evidence, the absence of Leon H 
Rutledge for seven years was not satisfactorily explained on any theory other than 
his death. 

In 17 C. J. 1173, § 15, this rule is stated: “Question for Jury. The general 
rule is that where there are circumstances tending to rebut the presumption of 


death the question whether the person is dead or alive is for the jury to determine 
upon all the evidence. * * * ” 


In Fuller v. New York Life Insurance Company, 199 F. 897, 898, 118 C. C. A. 
227, a Pennsylvania case, the facts were very similar to the case at bar. There 
the insured had disappeared on a certain date, and the wife of the insured had 
made diligent efforts to locate him. In a suit on insurance policies, the defendant 
offered evidence that the insured had embezzled some $6,000 while acting as 
treasurer for a borough. There the court said: “He who relies upon an unex- 
plained absence during seven years must prove it, and he must prove more than 
the mere fact of absence during that period. He must also produce evidence to 
justify the inference that death is the probable reason why nothing is known 
about the missing person. In the ordinary trial at law a jury must draw the 
inferences, both intermediate and final; and it will rarely, if ever, be the case 
that the facts concerning one absence will so closely resemble the facts concern- 
ing another that inferences drawn in the first inquiry will furnish a binding rule 
for the second. If a dispute exists about any of the facts, the jury must first 


determine it, and they are then to draw from the facts thus ascertained whatever 
inferences may be proper.” 


_ This is the correct rule, and that the trial court properly submitted the facts 
in this case to the jury for their consideration. See, also, Equitable Life Assur 
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ance Society of the United States v. Sieg (Guardian Life Insurance Company of 
America v. Sieg, John Hancock Mutual Life Insurance Company of Boston, Mass. 
vy. Sieg), 74 F.(2d) 606 (C. C. A.); Meckert v. Prudential Insurance Company of 
America, 114 N. J. Law, 320, 176 A. 587. 


[3] The defendants next complain of instruction No. 14, given by the trial 
court. This instruction reads: “You are instructed, as a matter of law, that if 
you find from a preponderance of the evidence in this case that the insured leit 
his residence and home and has been continuously absent therefrom for the period 
of over seven years without any intelligence being received of his whereabouts 
by the members of his family, relations, neighbors and acquaintances within said 
period or at any time thereafter, although diligent inquiry and search were made, 
then such continuous absence together with such lack of intelligence raises the 
presumption of the death of said insured, and the jury on such proof has a right 
to presume his death, unless this presumption is rebutted by other evidence referred 
to and explained in these instructions.” 


The defendants insist that by this instruction the court assumed that the pre- 
sumption of death arises from a part of the evidence, and that it then becomes 
the duty of the defendants to overcome that presumption of proof tending to 
explain the absence, without tidings, upon some other theory than that of death. 
This instruction must be construed with all of the other instructions upon which 
the case was submitted to the jury. We believe that the presumption of death 
does arise by a showing by the plaintiff of the unexplained and continued absence 
of a person for a period of seven years, without tidings, and diligent efforts to 
locate the missing person having been made, and that such evidence makes a 
sufficient prima facie case to raise the presumption. The burden of proof is then 
thrown upon those rebutting the presumption of death to attempt to overcome 
the same by competent evidence. We find no error in the giving of instruction 
No. 14, when the same is construed in conjunction with other instructions by the 
trial court outlining what evidence may be considered as rebutting the presump- 
tion of death. 

[4] The defendants complain that the introduction in evidence of the letter 
from Leon H. Rutledge to this plaintiff, which letter was from Dewey, Okl., 
under date of March 20, 1924, constituted reversible error, and was prejudicia! 
to the rights of said defendants. The letter has heretofore been quoted in this 
opinion, and will not be repeated. In United States v. O’Brien (C. C. A.) 51 
F.(2d) 37, 40, a Virginia case, it is said: 

“More than seven years have elapsed and the presumption of death has arisen, 
so that even on the narrow view of the admissibility of such notes we think that 
there was a sufficient showing as to the death of Cartier by evidence other than 
the notes themselves to justify their admission. Such notes have been commonly 
admitted to show the manner of death where that is the chief issue under investi- 
gation. We see no reason why such notes should not be admitted where the 
time of death is the chief issue to be ascertained. Deliberate suicide growing out 
of troubles is generally the result of continued worry. In the vast majority of 
cases when financial difficulties are the background out of which suicide grows, 
the suicide is accompanied by some note or final message explaining the reasons 
for taking this step. Spontaneity is the necessary requisite for the admission of 
statements oral or written on the principle of being a part of the res geste. A 
man’s note to his wife written shortly before actual suicide, and while under the 
compelling influence of a fixed determination to take his own life, flows from the 
fountain of strong emotion and fixed intention, just as genuinely as word of 
mouth spoken in the very commission of the act itself. * * * 


“The statement of the rule as made by Greenleaf clearly covers the present 
case (13th Edition, vol. 1, page 132): ‘So, also where a person * * * is upon a 
journey, or leaves home, or returns thither, or remains abroad, or secretes himself ; 
or, in fine, does any other act, material to be understood; his declarations, made at 
the time of the transaction, and expressive of its character, motive, or object, are 
regarded as “verbal acts, indicating a present purpose and intention,” and are 
therefore admitted in proof like any other material facts. So, upon an inquiry as to 
the state of mind, sentiments, or dispositions of a person at any particular period, 


his declarations and conversations are admissible. They are parts of the res 
geste,’ ” 
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The letter undoubtedly constituted a part of the res geste, and was admissible 
as such. There was already testimony in the record that Leon H. Rutledge was a 
sick man, and that at times he was irrational. The letter constituted another cir- 
cumstance in the chain of events which had a material bearing on his unexplained 
absence for seven years. 

It is significant in this case that although the testimony offered on behalf of 
the defendants to rebut the presumption of death was voluminous, yet all of the 
acts or events upon which they offered evidence in an attempt to rebut the pre- 
sumption occurred prior to the letter to the plaintiff on March 20, 1924. From 
that time until the filing of these petitions on January 22, 1932, seven years had 
elapsed without any word having been received of Leon H. Rutledge, although 
the plaintiff herein has proved that diligent and more or less painstaking efforts 
were made by her to either locate him or to obtain some knowledge concerning 
his movements or whereabouts. The jury undoubtedly believed that the fact 
that Leon H. Rutledge had disappeared on March 20, 1924, and had not been 
heard from for seven years subsequent to that time overcame the evidence offered 
by these defendants to rebut the presumption of death. 

No reversible error appearing, the judgments of the trial court are affirmed. 

The Supreme Court acknowledges the aid of Attorneys E. S. Champlin, Frank 
Carter, and David Bucher in the preparation of this opinion. These attorneys con 
stituted an advisory committee selected by the State Bar, appointed by the Judicial 
Council, and approved by the Supreme Court. After the analysis of law and 
facts was prepared by Mr. Champlin and approved by Mr. Carter and Mr. Bucher, 
the cause was assigned to a justice of this court for examination and report tothe 
court. Thereafter, upon consideration by a majority of the court, this opinion was 
adopted. 

McNeill, C. J., and Bayless, Welch, Phelps, and Corn, JJ., concur. 





















FLEMING v. PIONEER LIFE INS. CO. No. 14155. 
Supreme Court of South Carolina. Nov. 1, 1935. 
182 Southeastern Reporter 154. 
3. INSURANCE. 


Trial judge, in considering demurrer to complaint in action against insurer 
a certificate of insurance which did not form part of complaint, committed 
reversible error. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

4. INSURANCE. 

Complaint alleging that agent of insurer, to induce plaintiff to apply for 
insurance on life of wife, had represented that policy would have a noncancelable 
clause, that policy as issued did not contain such clause, that master policy was 
in name and possession of trustee, and that plaintiff did not know such policy 
contained cancelable provisions held to state cause of action against insurer. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Spartanburg County; Philip 
H. Stoll, Judge. 

Action by Alex Fleming against the Pioneer Life Insurance Company. From 
an order sustaining defendant's demurrer to the complaint and from an order 
settling the case for appeal and allowing a proposed amendment, plaintiff appeals. 

Orders reversed and case remanded. : 

Johnson & Johnson, Jennings L. Thompson, Arnold R. Merchant, and L. G. 
Southard, all of Spartanburg, for appellant. ; 

Mann & Arnold, of Greenville, and Nicholls, Wyche & Russell, of Spartan- 
burg, for respondent. 

BonHaM, Justice. 
























Appellant's action is founded upon the allegations, contained in his com- 
plaint, that the agent of the respondent insurance company induced him to 
apply for a policy of insurance on the life of his wife, Mamie Fleming, in which 
the appellant was the beneficiary; that the agent of the company represented 
that the policy would be noncancelable except for nonpayment of premiums and 
if and when appellant ceased to be an employee of the city of Spartanburg; that 
the master policy was delivered to D. H. Huntsinger, trustee, and a certificate 
delivered to appellant which did not contain the noncancelable features the agent 
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had agreed to insert in it, and he did not know that the master policy delivered 
to Huntsinger, trustee, did contain cancelable provisions; that appellant had no 
notice of the fraud practiced upon him until he received notice of the cancellation 
of the policy. 

The respondent demurred to the complaint for that it did not state facts 
sufficient to constitute a cause of action for the several reasons set out in the 
record. 

Argument of the demurrer was heard by Judge Stoll, who sustained it in his 
order of February 7, 1935. In due time plaintiff gave notice of intention to appeai. 
His case with exceptions was served on respondent’s attorney on March 2, 1935. 
In due time respondent’s attorneys served upon appellant notice of certain proposed 
amendments to appellant’s proposed case, of which the second was disallowed. It 
is in these words: “Between lines 28 and 29 and after the additional grounds 
of demurrer insert the following, ‘The demurrer was argued before Judge Stoli 
February 4, 1935. During the argument on the demurrer the original certificate 
No. 11592-GS, sued on in this case, was presented to the Judge by plaintiff’s 
attorneys, and inspected by him in connection with the argument and issues raised 
by the demurrer.’ 

It was referred to Judge Stoll to settle the case for appeal. In his order so 
settling the case, he allowed the proposed amendment and ordered the certificate 
printed in the record. In justice to the distinguished circuit judge who heard the 
case and whose eminent fairness and impartiality is well known, we copy the 
following from his order: 

“On account of the many cases that I am called upon to hear at chambers, it is 
impossible to remember every detail of what was said*and done at each hearing 
and it appears in this case that counsel for both the appellant and the respondent 
are similarly handicapped, for there is considerable variance appearing in their 
respective briefs as to what took place before me. 

“Of course, on hearing a demurrer to a complaint, the complaint itself must 
be considered as it is written, without reference to facts not appearing on the 
face of the pleading. Whether the exhibition of the insurance policy to me had 
any bearing on my ruling in sustaining the demurrer, I cannot now say, but the 
fact remains that the insurance policy was submitted to me for my inspection, and 
that reference was made thereto in my order sustaining the demurrer. 

“T am sure that I would not have perused the insurance policy if objection 
had been made. No objection was made, and both sides discussed the terms thereof 
in argument before me. As I now recall, the insurance policy was in the posses- 
sion of appellant’s counsel, was produced by him, extracts read therefrom, and 
finally submitted to me. Further, if my memory be not at fault, the complaint 
contained excerpts from the policy or references to the terms of the policy, or 
perhaps both. 

“In order that the Supreme Court may have a full picture of what transpired 
at hearing before me, I think that respondent’s second proposed amendment should 
be allowed.” 

From this order plaintiff appeals upon two grounds: (a) That the amendment 
proposed and allowed does not fully and accurately set forth what transpired at 
the hearing of the demurrer; (b) that the certificate does not form a part of the 
complaint, could not be considered on demurrer, and should not be printed as a 
part of the record at the appellant’s expense. 

[1] In their brief appellant’s counsel assert that the certificate was called for 
by Judge Stoll and presented by plaintiff’s counsel for that reason; and that other 
certificates were examined by Judge Stoll, among them one which had been pre- 
sented to and refused by plaintiff. These things do not appear in the record, and 
for that reason may not be considered by this court; but there is sufficient in the 
record to show that the certificate sued on was examined by the judge, and was 
not set out in the complaint. 


[2, 3] It is elementary that matters not contained in the complaint cannot be 
considered on deciding a demurrer to the complaint. 

For this reason, the order sustaining the demurrer must be reversed. 

[4-6] Inasmuch as the case must go back for hearing, it is proper that we say: 
In our opinion the complaint sets forth a cause of action, for fraudulent mis- 
representations in procuring the policy, and for failure to include in the policy 
the noncancelable clause which the complaint alleges plaintiff paid for. Of course, 
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it is understood that we are not passing upon the truth of these allegations. We 
mean only to say that they are sufficient to entitle plaintiff to an opportunity to 
prove them. It is not necessary to cite authorities in support of the principle, 
that, if the complaint states any cause of action, demurrer should not be sus- 
tained. The order sustaining the demurrer proceeds, in part, upon the ground 
that plaintiff was negligent in not inspecting the master policy which was in the 
name and possession of Huntsinger, as trustee. Negligence is a mixed question 
of law and fact. We think there are sufficient allegations in the complaint to 
entitle plaintiff to submit his evidence thereabout, if any he has, to the jury. 
The orders appealed from are reversed and the case remanded to the circuit 
court for trial. 
Stabler, C. J., and Carter, Baker, and Fishburne, JJ., concur. 





NALLEY v. METROPOLITAN LIFE INS. CO. No. 14162. 
Supreme Court of South Carolina. Nov. 7, 1935. 
182 Southeastern Reporter 301. 
3. INSURANCE. 


In action for disability benefits under life policy, no jury issue was presented 
as to causal connection between epilepsy and head injury where no evidence was 
offered to controvert medical testimony that insured’s epilepsy resulted 
head injury sustained prior to issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. 

In action for disability benefits under life policy, report of physician filed by 
insured with insurer as proof of disability held admissible, even though insured’s 
wife gave part of information as to time disability first appeared, where insured 
received report from physician, submitted it to employer, and mailed it to insurer. 

(For other cases, see Insurance, Dec. Dig. 662[1].) 

Appeal from Common Pleas Circuit Court of Greenville County; G. B. 
Greene, Judge. 

Action by John P. Nalley against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Leppard & Leppard, of Greenville, for appellant. 

Haynsworth & Haynsworth, of Greenville, for respondent. 

FISHBURNE, Justice. 

The defendant, Metropolitan Life Insurance Company, on February 18, 1928, 
issued its policy of life insurance to the plaintiff in the sum of $1,000. Forming a 
part of the policy, and attached thereto was a supplementary contract providing 
for certain benefits for total and permanent disability, hereinafter referred to. 

On October 29, 1932, the plaintiff brought suit, alleging in his complaint a 
total and permanent disability occurring on the 6th day of March, 1931, caused by 
reason of disease, infirmities, and disabilities contracted while said insurance was 
in full force and effect. The complaint also alleged that the plaintiff duly complied 
with all the terms, provisions, and conditions of the insurance contract and the 
supplementary contract; and, further, that due proof of the plaintiff’s total and 
permanent disability had been filed with the defendant. 

The defendant admitted the issuance of the policy, and that the insurance 
thereunder was in full force and effect, but alleged that “the alleged total and 
permanent disability and disease from which plaintiff was suffering, if any, and 
now claims to be suffering, is not, and was not, the result of bodily injuries or 
disease occurring and originating after the issuance of said policy, but that such 
disability, disease and sickness existed long prior to the issuance of the policy, and 
defendant therefore is not liable io plaintiff for any disability benefits.” : : 

At the close of all of the testimony, his honor, Judge Greene, upon motion ot 
the defendant, granted a directed verdict in its favor upon the ground: “That 
the evidence admits of no other conclusion than that the disability from which the 
plaintiff complains is the result of the injury sustained prior to February 18th, 
1928, and is, therefore, not covered under the terms of the policy.” , 

The case is here on appeal on exceptions challenging the correctness of the 
directed verdict, and with the admission of certain evidence over plaintiff's objec- 
tion The appellant, contends, first, that there was sufficient testimony to go to 
the jury upon the question as to when appellant contracted the disease, epileptic 
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convulsions, whether before or after the issuance of the contract of insurance; 
second, that there was sufficient testimony to go to the jury upon the question 
of whether appellant’s disability arose from heart trouble, independent of the 
injuries occurring to plaintiff before the issuance of the insurance policy; and, 
third, upon the question whether the disease, epileptic convulsions, was caused 
by the injuries to appellant in the year 1914, fourteen years before the insurance 
policy was issued to plaintiff, or whether said disease arose from some other and 
unknown Cause. 

These exceptions are so closely related that we shall consider them together. 
The provision of the policy pertinent to the issues raised on this appeal reads as 
follows: “Upon receipt by the Company at its Home Office in the city of New 
York of due proof, on forms which will be furnished by the Company, on request, 
that the insured has, while said policy and this supplementary contract are in 
full force and prior to the anniversary date of said Policy nearest to the sixtieth 
birthday of the insured, become totally and permanently disabled, as the result 
of bodily injury or disease occurring and originating after the issuance of said 
Policy, so as to be prevented thereby from engaging in any occupation and per- 
forming any work for compensation or profit, and that such disability has already 
continued uninterruptedly for a period of at least three months, it will, during 
the continuance of such disability,” ete. 

{1] In his brief the appellant, for the first time, takes the position that this 
case should have been submitted to the jury on the question of waiver. We may not 
consider this question, because it was not presented to nor passed upon by the pre- 
siding judge, nor is it raised by appellant’s exceptions. Hamilton Ridge Lumbe 
Corp. v. Boston Ins. Co., 133 S. C. 472, 131 S. E. 22; London v. Youmans, 31 S. C. 
147,9 S. E. 775, 17 Am. St. Rep. 17. 

A brief review of the testimony becomes necessary. 

The appellant testified that during the year 1914 he was assisting in the con- 
struction of a building in Anderson, and that in the course of the work, while he was 
attempting to raise a steel beam into place, with a pole, the pole broke, and a piece 
of timber struck appellant in the head, knocking him unconscious, and fracturing his 
skull. As a result of this injury, the appellant’s forehead since that time has been 
sunken in at the place where the timber struck him. Subsequently, he moved from 
Anderson to Greenville, where he was employed for a time by a construction com- 
pany, and later took charge of the operation of certain automatic pumps at Duncan 
Mills. He continued his work at the latter place until March, 1930, at which time he 
was discharged because of epileptic convulsions. Appellant testified that he com- 
menced having epileptic convulsions in August, 1928, and that he had had no convul- 
sions prior to that date. That upon the advice of his family physican, Dr. J. T. 
Murray, he went to Atlanta in 1928, and was operated upon by Dr. Dowman, the 
operation being upon the same place on his head where he received the injury in 
1914. A tumor was removed from his brain, but the operation did not have the 
desired effect, and appellant suffered from a recurrence of the convulsions, averag- 
ing as high as three a week. Several witnesses, near neighbors, friends ,and employ- 
ers of the appellant, testified that they had never seen appellant have a convulsion 
prior to August, 1928. This type of testimony, while not without probative value, 
must be classified as negative. 

Dr. Dowman, the brain specialist, died before the commencement of this action. 
Dr. Murray, a witness for the defendant, testified that he had been the family physi- 
cian of the appellant since 1928, at which time he was called in to treat him for 
epileptic convulsions, which he diagnosed as being traumatic epilepsy, caused by an 
injury to the brain, and that in his opinion these convulsions are directly attribut- 
able to the injury which the defendant suffered to his head in 1914. 

_Dr. Goldsmith, a witness for the defendant, testified that the appellant was 
suffering from traumatic epilepsy, usually caused by an injury to the head, and 
that in his opinion the convulsions of the appellant are attributable to that injury. 

¢ further stated that in accordance with medical authorities epileptic convulsions 
May occur any time from the date of the injury for a period of twenty years. 

On cross-examination Dr. Murray testified that epileptic convulsions did not 
necessarily occur from every injury, that there are causes for epilepsy other 
than injury, and further stated that the appellant’s convulsions could arise from 
some other cause, but in his opinion it was very unlikely. On cross-examination 


Dr. Goldsmith also stated that many injuries take place which do not result in 
epileptic convulsions. 
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The evidence in the case and the brief of appellant point almost solely to 
the causal connection between the epilepsy and the blow received by the appel- 
lant to his head in 1914, except for certain testimony relating to heart trouble, 
which will be hereafter adverted to. 

From a consideration of the evidence, it appears that certain pertinent and 
relevant facts are either admitted or are uncontradicted. These may be enumer- 
ated as follows: (1) The appellant is suffering from traumatic epilepsy, which 
results from an injury to the head affecting the brain; (2) such epilepsy may 
make its appearance at any time during twenty years following such injury; (3) 
appellant offered no evidence, medical or otherwise, to controvert this medical 
fractured his skull, which injury left the side of his head depressed at the point 
of the fracture; (4) in the opinion of the doctors who attended appellant, his 
epileptic convulsions are directly attributable to that injury; (5) in August, 1928, 
within six months from the issuance of the policy, appellant, upon the advice 
of Dr. Murray, who was his family physician, had surgical operation performed 
on his head at the point of the fracture, by a brain specialist in Atlanta, in the 
hope that such operation would relieve the affliction from which he was suffering, 
and that a tumor was removed from his brain. 

{2] It must be remembered in a review of a judicial ruling granting a 
motion for a directed verdict that the question does not involve a determination 
of the weight of the evidence, but only whether there is any admissible and 
relevant testimony of substantial probative value tending to establish the essen- 
tial elements of the complaint; and in determining this question it is elementary 
that the testimony must be considered most favorably to the party against whom 
the verdict is directed. 

[3] The only testimony on the issue of causal connection between the 
epileptic convulsions and the head injury sustained by the appellant in 1914 is 
that of the two medical witnesses, one of whom, Dr. Murray, was the family 
physician of the appellant. A consideration of their testimony in conjunction 
with that of the appellant relating to the surgical operation on his head and 
the removal of the brain tumor makes the conclusion inescapable that the 
epilepsy resulted from the injury to the head sustained by the appellant prior 
to the issuance of the policy. There is no intimation or suggestion in the entire 
record that the plaintiff's disease could be attributed to any other specific cause 
It is true that the medical witnesses testify that convulsions may arise from 
some other cause, and the brief of the appellant lays great stress upon this 
phase of their testimony which was brought out on cross-examination; however, 
there is no evidence in the record to which the epileptic convulsions might 
reasonably be referred or related other than to the specific head injury. The 
appellant offered no evidence, medical or otherwise, to controvert this medical 
testimony. To have submitted the case to the jury under these circumstances 
would have left them purely in the realm of surmise and conjecture. 

We think the conclusion of the circuit judge that the evidence was susceptible 
of only the one reasonable inference that the epilepsy was the direct consequence 
of the injury to the head was inevitable and inescapable. There is no substantial 
conflict or dispute on this material phase of the case. 

[4] When only one reasonable inference, not just one inference, but one 
reasonable inference, can be deduced from the evidence, it becomes a question 
of law for the court, and not a question of fact for the jury. Turner v. American 
Motorists Insurance Company, 176 S. C. 260, 180 S. E. 55. 

[5] Appellant argues that where the question as to the time when the disabling 
disease or condition occurred is in dispute, and where the medical cause or the 
causal injury antedates the policy, with the disease manifesting itself after the 
issuance of the policy, an issue is made for the determination of the jury. It Is 
indisputable that if there is a conflict of evidence, the case should be submitted 
to the jury. The appellant calls to our attention the case of Turner v. Columbia 
National Life Insurance Company, 100 S. C. 121, 84 S. E. 413, 414. In that case 
the plaintiff, under a health policy providing for disability contracted while the 
policy was in force filed two proofs of loss. The policy became effective on 
November 10th at 12 o’clock noon. In one proof of loss the insured stated that 
his illness began about 2 o'clock p. m. on the same day the policy was issued; 
and in the second proof of loss that it began about noon on the effective date. 
The right of the insured to recover depended upon proving that his disability 
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or disease was contracted while the policy was in force. In the report of this 
case the court said: “Dr. Ezell testified that, if he suffered from the aches and 
pains on November 10th, he had, in his opinion, contracted it before that time, 
but on cross-examination said that he had got the cause of the disease in his 
system, but that he had not the disease, but contracted it and got it in his system. 
This question was an issuable fact for the jury to determine as to when he had 
the disease. The seeds of disease might have been in his system and never devel- 
oped, might have laid dormant for a long time, and a change of climate or want 
of care might have developed it. It is for the jury to say, under all of the facts 
and circumstances, when he contracted the disease.” 

In the present case, however, the causal connection between the epilepsy and 
the head injury presented no issuable fact for the jury. The evidence, and the 
only reasonable and legitimate inferences flowing therefrom, point without devia- 
tion to the conclusion that his affliction resulted, not from latent seeds of disease, 
but from the external blow on the head as a substantive fact, which injury, 
it is admitted, was sustained prior to the issuance of the policy. We do not 
know, from the report of the case above cited, what facts and circumstances were 
testified to in addition to that of the medical testimony quoted. In this case 
there is no testimony of substantial probative force disputing or controverting 
the medical testimony as to this vital issue of causal connection. 

It is next contended by the appellant that his total and permanent disability 
might be attributed to heart trouble, independent of the head injury sustained by 
him before the issuance of the policy of insurance. There is no support in the 
testimony upon which any legitimate inference might be based that the appel- 
lant’s disability resulted from any disease of the heart. An examination of the 
record shows that the appellant did testify that he had a weak heart, and that it 
troubled him when he tried to work, but there is no evidence that his inability to 
continue to work in his accustomed manner was occasioned by any disease of the 
heart. This exception is overruled. 

[6] It is next contended that the trial court erred in admitting in evidence 
over appellant’s objection the preliminary report of Dr. Murray, which was filed 
by the appellant himself with the respondent in making his claim for disability. 
This report contains the statement with respect to the history of plaintiff's epil- 
eptic convulsions,- that he “was struck on the head by a piece of timber on 
November 28, 1914—following he had two or three convulsions a year until 
August, 1928, at which time they began very frequently.” 

The introduction in evidence of this report was objected to upon the grounds 
that it was not proved that plaintiff made the statements contained therein, nor 
that he was present when such statements were made, nor that he knew that such 
statements were contained in this preliminary report when it was submitted to 
the defendant, and further that such statements were hearsay. 


The testimony shows that the proof of claim was upon one of the defendant’s 
regular forms, given to the appellant upon his request. It consisted of a single 
sheet of paper. On one side was the “statement of claimant,” and immediately 
underneath it were certain questions to be answered by appellant’s last employer, 
and captioned, “To be completed by last employer.” The appellant signed the 
“statement of claimant,” and the employer’s statement was signed by D. V. Feaster, 
of the Henry Construction Company, at the appellant’s request. The back of the 
form is captioned, “Attending physician’s certificate.” 

The appellant admits that he and his wife went to the office of Dr. Murray, 
and carried with them this paper so that he might answer the questions contained 
in the certificate, and he knew that Dr. Murray had signed the same. When Dr. 
Murray had filled in the answers to the questions on the form, it was given to the 
appellant, who then submitted it to Mr. Feaster, as above stated, after which he 
forwarded it to the respondent. 

In order to comply with the provisions of the policy contract, it was necessary 
that the appellant submit this proof of his disability to the respondent. Without 
such compliance with the terms of his contract, the appellant would have been in 
no position to bring this action. 


__ It is conceded by the respondent that a declaration against interest to be admis- 
sible in evidence must have been made by the party against whom it is sought to be 
used, or if made by some one else in his behalf, it must have been made in his 
Presence, or else with his knowledge or consent. Dr. Murray testified that this 




















774 The Insurance Law Journal, Vol. 86 [Apr., 1936 





paper was brought to his office by the appellant and his wife, and that they were 
both in the room while he was eliciting information with reference to the appellant's 
ailment and the history of his illness, and while he was writing down the answers to 
the questions contained in the statement. Upon cross-examination he stated that it 
was possible that the appellant might have stepped out of his office for a minute and 
returned while he was filling out the blank. And he further testified with reference 
to the information relating to the convulsions following the head injury that he was 
not positive whether the appellant or his wife answered that partictlar question, and 
he was unable to say positively whether appellant was actually in the room when 
that statement was given to him. It was explained that the wife of the appellant 
was unable to attend the trial on account of sickness. The appellant in his examina- 
tion did not deny having heard Mrs. Nalley give the doctor the information 
referred to. In addition to this, after this paper had been completed by Dr. Mur- 
ray and signed by him, it was delivered to the appellant, who, as stated before, 
carried it to his employer, Mr. Feaster, and thereafter mailed it to the respondent. 
We think it sufficiently appears, to make this report admissible, that even if the 
appellant did not give this alleged information to Dr. Murray himself, concerning 
his epileptic seizures immediately following the head injury, he must be held, 
under the circumstances stated, to have had knowledge thereof and consented 
thereto; and in effect to have ratified the same. The circuit judge committed no 
error in admitting this report in evidence. 

All exceptions have been duly considered. 

It is the judgment of this court that the judgment of the circuit court, be, and 
the same hereby is, affirmed. 
Stabler, C. J., and Carter, Bonham, and Baker, JJ., concur. 


OWENS v. METROPOLITAN LIFE INS. CO. No. 14163. 
Supreme Court of South Carolina. Noy. 7, 1935. 
182 Southeastern Reporter 322. 
1, INSURANCE. 


In action on disability provision of group insurance certificate, paragraph of 
complaint alleging willful and fraudulent breach of contract and punitive damages 
held properly stricken. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

2. INSURANCE. 

Under group certificate which provided that after reaching age of sixty years 
insured would not be entitled to recover for disability subsequently arising, insured 
held not entitled to recover for disability arising after she had reached age of sixty, 
notwithstanding that insurer received same amount of premium on certificate after 
insured reached age of sixty as it had received before that time. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Appeal from Common Pleas Circuit Court of Greenville County; W. H. Grim- 
hall, Judge. 

Action by Cornelia J. Owens against the Metropolitan Life Insurance Company 
Judgment for defendant, and plaintiff appeals. 

Affirmed. 

H. P. Burbage and Plumer C. Cothran, both of Greenville, for appellant. 

Haynsworth & Haynsworth, of Greenville, for respondent. 

CartTER, Justice. 

This action by the plaintiff, Cornelia J. Owens, against Metropolitan Life 
Insurance Company, defendant, instituted in the court of common pleas for Green- 
ville county, is an action for recovery of judgment against the defendant for the 
sum of $500, as actual damages, and for the sum of $1,000, as punitive damages, 
growing out of the alleged conduct of the defendant in connection with a certain 
policy of insurance issued by the defendant, Metropolitan Life Insurance Company, 
while the plaintiff was in the employment of the Conestee Mills. The said certifi- 
cate of insurance was issued under what is known as the group plan to the plaintiff 
and, according to the allegations of the plaintiff, the said certificate of insurance 
contained both death and disability provisions. According to the transcript of 
record, fhere appears on the back of the said certificate of insurance a provision 
to this effect: “Under the terms of the group policy mentioned on page one of 
this certificate, any employee shall be considered totally and permanently disabled 
who furnished due proof to the company that, while insured thereunder and prior 
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to his 60th birthday, he has become so disabled, as a result of bodily injury or 
disease, as to be prevented permanently from engaging in any occupation and 
performing any work for compensation or profit.” 

In reference to this provision, it is the contention of the plaintiff that after she 
had attained the age of sixty years and, on account of her disability, was forced to 
leave the employment of the said mill, the defendant continued to receive the 
premiums for the said policy. There also appears on the back of the said certifi- 
cate of insurance a provision, in effect, as follows: 

“Three months after receipt of such proof, the Metropolitan Life Insurance 
Company will commence to pay such employee, in lieu of the payment of the 
insurance under said policy at his death, equal monthly installments, the number 
and amount of such installments to depend upon the amount of insurance in force 
on the life of such employee at such date, as shown in the following table: 

Amount 
“Amount of Number of of Each 
Insurance Installments Installment 
$ 500.00 20 $25.52 
1,000.00 40 26.25 
1,500.00 60 27.00 

“Such installment payments will be made only during the continuance of such 
disability. 

“In the event of the death of the employee during the period of total and per- 
manent disability, any installments remaining unpaid shall be commuted at three 
and one-half per centum per annum and paid in one sum, or in installments, to the 
lesignated beneficiary. In the event of the recovery of the employee from such 
disability before all installments have been paid, payment of such installments on 
account of such employee shall cease. Insurance on the life of such employee shall 
then be revived, but shall be limited in amount.to the commuted value at three 
and one-half per centum per annum of the installments, then remaining unpaid.” 

In connection with the allegations of the plaintiff, that the defendant failed and 
refused to pay plaintiff the amount owing her under the terms of said policy after 
she complied with the provisions thereof, she makes the following additional 
allegation, set forth in paragraph 6 of the complaint: “VI. That because of the fact 
defendant has wilfully breached the contract, as aforesaid, and has wilfully, 
fraudulently, and with intent to cheat plaintiff, and has refused to settle with 
plaintiff the just amount due her under the terms of said insurance company, 
plaintiff has sustained punitive damages in the sum of one thousand dollars.” 

In answering the complaint, the defendant admitted the issuance of the policy in 
question, but alleged that the same became invalid upon termination of the plain- 
tiff’s employment; and contended that, under the terms of the policy, “no disability 
benefits were to be paid, unless such disability occurred, not only during plaintiff’s 
employment, but prior to the age of sixty years, and proof thereof duly filed with 
the company, which the defendant alleged was not done.” 

Before the trial of the case, pursuant to due notice on the part of the attorneys 
for the defendant, served on counsel for the plaintiff, his honor, Judge G. Dewey 
Oxner, issued the following order in the case: 

“This cause comes before me at this time upon a motion by the defendant to 
strike from the Amended Complaint the sixth paragraph, which reads as follows: 

“VT. That because of the fact defendant has wilfully breached the contract. 
as aforesaid, and has wilfully, fraudulently and with intent to cheat plaintiff, and 
has refused to settle with plaintiff the just amount due her under the terms of said 
insurance policy, plaintiff has sustained punitive damages in the sum of one 
thousand dollars.’ 

“This is clearly an action ex contractu, and counsel for plaintiff so construed it 
at the hearing before me. The allegations in said paragraph are irrelevant. It 
appearing to the Court that said paragraph should be stricken from said Amended 
Complaint. 


“Now, on motion of Haynsworth & Haynsworth, attorneys for the defendant 

“It is ordered that the sixth paragraph of the Amended Complaint be, and the 
same is, hereby stricken therefrom.” 

Issues being joined, the case was tried in said court before his honor, Judge 
William H. Grimball, and a jury, resulting in a verdict for the defendant, directed 
by the trial judge. 
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From the judgment entered on the verdict for the defendant, the plaintiff has 
appealed to this court, questioning the correctness of the ruling of the trial judge, 
as well as the correctness of the order of his honor, Judge G. Dewey Oxner, in 
striking out paragraph 6 of the amended complaint, which alleged willful and 
fraudulent breach of the contract and alleged punitive damages in the additional 
sum of $1,000. 

The errors imputed to the trial judge by the appellant are set forth under four 
exceptions. The first three exceptions impute error to the trial judge in directing 
the jury to find a verdict for the defendant; and under exception 4 error is 
imputed to the trial judge in striking, as irrelevant and not stating a cause of 
action, paragraph 6 of the amended complaint, quoted above. 

[1] The last-named exception, exception 4, is overruled for the reasons, set 
forth in the order issued by his honor, Judge G. Dewey Oxner, which order is 
quoted above. As sustaining this exception, the appellant cites the case of Sutton 
v. Continental Casualty Company, 168 S. C. 372, 374, 167 S. E. 647, and quotes from 
the syllabus of that case, the following: “Under complaint charging fraudulent can- 
cellation of health policy, conversations between insurer’s agent and insured when 
obtaining policy held not objectionable under parol evidence rule.” 

In our opinion, the Sutton Case does not sustain appellant’s position in the 
case at bar. In the Sutton Case there was testimony in support of the complaint, 
tending to show that the insured was ignorant and unable to read and understand 
the policy in question. In the case at bar the testimony does not tend to show that 
the insured was unable to read and understand the instrument involved. Further- 
more, in the Sutton Case, the testimony tended to show that insured’s signature 
to a check, on which release was written, for sick benefits under the health policy, 
was procured with fraudulent intent: that when the check in question was handed 
to the insured for his indorsement he was ill and in bed and, because of his physical 
condition, took no notice of the statement inserted on the back of the check pur- 
porting to release the insurance company of all other claims that the insured might 
then or thereafter have against the insurance company; and the testimony in the 
Sutton Case, further, tended to show that the release in question was without 
consideration, and that his physical condition was taken advantage of in procuring 
the release. In the course of the trial of the Sutton Case, there was also testimony 
introduced which tended to show other wrongful acts by the defendant, not shown 
in the case at bar. In our opinion, the Sutton Case does not control the case at 
bar. We may, further, state that we cannot reverse the case on the other author- 
ities cited by appellant. 

[2] As to the question presented under the first, second, and third exceptions, 
that the trial judge erred in directing a verdict and in not submitting the case to the 
jury on the issue as to whether or not the plaintiff was entitled to recover on the 
total disability clause, we are unable to agree with the appellant and the exceptions 
raising this question will have to be overruled. As contended by the respondent, 
the certificate of insurance in question contained a provision, in effect, that when 
the insured reached the age of sixty years, she would not be entitled to receive 
anything under the disability provision. It is clearly shown by the record that the 
insured reached the age of sixty years before becoming disabled and is, therefore, 
under this provision, not entitled to recover for the alleged disability. It was this 
provision that influenced the trial judge in directing a verdict for the defendant and 
against the plaintiff. We think his honor’s ruling was correct. It is the contention 
of the appellant that the insurance company waived the provision in question by 
receiving from the insured the same amount of premium on the policy after the 
insured became sixty years of age that it received before she became sixty years 
of age. It is the contention of the respondent that the record in the case shows no 
waiver; that under the terms of the policy contract the insured was entitled to 
both life and total disability protection, provided her disability occurred before she 
reached the age of sixty, and she having reached the age of sixty before disability 
occurred, she cannot recover under the disability provision of the policy. The 
record supports respondent’s contention. 

The exceptions are overruled and the judgment of the lower court affirmed. 


Stabler, C. J., and Bonham, J., and T. S. Sease and A. L. Gaston, A. A. JJ., 
concur. 





Tucker v. Aétna Life Ins. Co. 


TUCKER v. TNA LIFE INS. CO. N. 14177. 

Supreme Court of South Carolina. Nov. 18, 1935. 
182 Southeastern Reporter 439. 

INSURANCE. 

In action on group policy for disability benefits, evidence he/d insufficient to 
make issue for jury of insurer’s waiver of policy provision requiring notice and 
proof of disability while insurance was in force. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Common Pleas Circuit Court of Greenwood County; T. S. Sease, 
Judge. 
‘Action by Barney Henry Tucker against the Atna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Grier, Park, McDonald & Todd, of Greenwood, for appellant. 

Mays & Featherstone, of Greenwood, for respondent. 

CarTER, Justice. 

This action by Barney Henry Tucker, as plaintiff, against the defendant, A®tna 
Life Insurance Company, was commenced in the court of common pleas for Green- 
wood county, in September, 1933. The purpose of the action thus instituted was 
to recover judgment against the defendant in the sum of $1,000, together with 
interest at the rate of 7 per cent. per annum from February 28, 1928, the amount 
alleged to be owing the plaintiff by the defendant under a policy of insurance 
alleged to have been issued by the defendant to the plaintiff October, 1926, while 
the plaintiff was engaged as an employee of Greenwood Cotton Mills, a corpora- 
tion engaged in the manufacture of textile goods, at Greenwood, S. C. The 
certificate of insurance in question was issued under what is known as the group 
policy plan. The plaintiff alleges that on the 28th day of February, 1928, while 
the said certificate of insurance was in full force and effect and before the plaintiff 
had obtained the age of sixty years, he “became totally and permanently disabled 
within the meaning of the certificate of insurance and the law applicable thereto 
and thereupon became entitled to have the defendant pay to him the amount of 
the insurance certificate, that is, the sum of One Thousand ($1,000.00) Dollars”; 


and that the defendant has failed and refused to pay to the plaintiff the said sum 
or money. 


Answering the plaintiff's complaint, the defendant admitted that the plaintiff 
was at one time an employee of the Greenwood Cotton Mills and resided within 


the said county of Greenwood. The defendant further admitted the corporate 
existence of itself and that it was engaged in the business of life, health, and 
accident insurance, with its principal place of business at Hartford, Conn., and 
was actively engaged in business in this state, but denied any liability to the 
plaintiff under the alleged certificate of insurance. Further answering the said 
complaint, the defendant made the following allegations: 

_ “Defendant alleges that it issued a group life insurance policy No. 3427 to the 
Greenwood Cotton Mill of Greenwood, South Carolina, and that Certificate No. 
181 under said group policy was issued to the plaintiff herein, effective as of 
October 1, 1926, the date of said group policy; that said certificate was issued 
subject to the terms and conditions of the group policy and, among other things 
provided that the insurance evidenced thereby may be terminated whenever the 
employee for any reason whatsoever ceases to be in the employ of said employer, 
Greenwood Cotton Mill; that the said group policy and certificate issued there- 
under provided, among other things, as follows: 


“If any employee, before attaining the age of sixty years and while insured 
hereunder, becomes totally disabled and presumably will thereafter during life be 
unable to engage in any occupation of employment for wage or profit, or shall meet 
with the entire and irrecoverable loss of the sight of both eyes or of the use of 
both hands or both feet or of one hand and one foot, such employee shall be 
deemed to be totally and permanently disabled. Upon receipt at the Home Office 
of the Company, during the continuance of insurance on such employee, of satis- 
factory evidence of such disability, the Company will pay the amount of insurance 
in force upon such life at the time such disability commenced, in lieu of all other 
benefits provided for on such life under this policy, by that one of the following 
optional methods that shall be designated and requested.’ 

“That said group policy further provided that on and after the 16th day of 
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April, 1930, permanent total disability benefits payable thereunder would be paid 
according to that one of several methods as should be designated by the employer; 
that all and singular the allegations of the said Paragraphs 3 and 4, except as 
admitted herein, are denied. That the Defendant asks for the production of the 
Original Certificate and the said group policy for proof of the foregoing and the 
other provisions thereof.” 

In its answer the defendant also alleged: “Further answering the Complaint, 
Defendant alleges that Plaintiff ceased to be in the employ of the Greenwood 
Cotton Mill, employer, on or about February 28, 1928, and has not been in its 
employ since that time, and that thereafter, in due course, the Certificate issued to 
him was duly cancelled and all liability of the Defendant under said group policy 
and certificate terminated as of the date Plaintiff ceased to be in the employ of the 
said employer; that Defendant is informed and believes and, therefore alleges, 
that Plaintiff was not totally and permanently disabled within the meaning of said 
group policy and certificate during the period the same were in force and effect, 
and if now disabled, did not become so until several years after said insurance was 
cancelled, and liability of the Defendant thereunder terminated; that no due proof 
of the alleged disability or claim or demand for disability benefits was made by 
Plaintiff in accordance with the terms and provisions of said group policy and 
certificate, and Defendant is not liable to the Plaintiff in any sum whatsoever.” 

The case was tried in said court January 10, 1934, before his honor, Judge T. S. 
Sease, and a jury. At the close of plaintiff's testimony, the defendant made a 
motion for a nonsuit, upon the following grounds: 

“First. That there is no testimony to show total and permanent disability of 
the plaintiff while the policy was in force and effect, within the meaning, terms and 
provisions of the policy. 

“Second. That no proof or claim was filed and notice given while the insur- 
ance was in force and effect. 

“Third. That the plaintiff was engaged in his usual employment in other mills 
over a considerable period after he left the Greenwood Mills.” 

The motion for a nonsuit being refused by the trial judge, the defendant 
offered testimony, and at the conclusion of the introduction of all the testimony 
the defendant made a motion for a directed verdict, based upon practically the 
same grounds as the motion for a nonsuit. This motion being refused, also, the 
issues were submitted to the jury and a verdict rendered for the plaintiff for the 
sum of $1,000 and interest. Motion by defendant for a new trial being refused, 
judgment on the verdict was duly entered, from which judgment the defendant 
has appealed to this court. 

The allegations of error imputed to the trial judge, appellant sets forth under 

several exceptions, but counsel for appellant stated in their brief, presented to this 
court, that there are but four questions raised, namely: 
“1. Was the plaintiff entitled to recover total permanent disability benefits when 
it appeared from the undisputed testimony that, after ceasing to be in the employ 
of the Greenwood Cotton Mill, he secured similar employment at the Calhoun Falls 
Cotton Mills, at Calhoun Falls, South Carolina, and Martel Mills, at Batesburg, 
South Carolina, during which employment he performed substantially all of the 
material acts necessary to the prosecution of his business and occupation in sub- 
stantially his customary and usual manner? 


“2. Was plaintiff entitled to recover total permanent disability benefits under his 
certificate and the group policy of defendant to the Greenwood Cotton Mill when 
he ceased to be in the latter’s employ on or about February 28, 1928, the policy pro- 
viding that it is subject to cancellation upon the failure of the employee to pay the 
required premium contribution to the employer, and when employment with the mill 
terminates, or upon discontinuance of the group policy; it also appearing that the 
plaintiff paid no part of the premiums after said date to his employer and the 
certificate was properly cancelled on the 3lst of March, 1928, and the group policy 
expired April 15, 1931, and was not thereafter renewed? 

“3. Was plaintiff entitled to recover total permanent disability benefits when 
he failed to give notice of his alleged-disability and make claim for the benefits 
and submit satisfactory proof of his alleged disability, as required by the policy, 
during the continuance of the insurance, and not until five and one-half years after 
his employment with the Greenwood Cotton Mill terminated and the policy was 
duly cancelled according to its provisions, to wit: on or about June 28, 1933? 








Li 
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“4. Was it error of the Circuit Judge, in refusing defendant’s motion to direct 
a verdict, to hold that there was some evidence of waiver of the requirements of 
the policy as to furnishing satisfactory proof of disability to the insurer at its 
home office while the insurance was in force and effect, and in submitting the 
question of waiver to the jury, the Court having properly charged the jury that, 
under the undisputed testimony, the policy of insurance and its coverage ended on 
the 3lst day of March, 1928, at which time it was duly cancelled and after which 
time no further premiums were paid? 

Under our view of the case, it is only necessary to consider one question raised 
by the appeal, the question of waiver. Even if it be conceded, which is not the 
case, for the purpose of considering the question of waiver, that there was satis- 
factory evidence adduced at the trial tending to show that the plaintiff was fotally 
and permanently disabled while the policy was in force and effect, within the 
meaning, terms, and provision of the policy, it does not follow that the plaintiff 
is entitled to recover, for, under the terms and provisions of the policy, it was 
incumbent upon the plaintiff to give notice and furnish proof of such disability 
while the insurance was in force and effect. It clearly appears that no proof to 
this effect was furnished and no notice of such disability given while the insurance 
in question was in force and effect. It clearly appears from the record that no 
notice was given the defendant until about five years after the alleged occurrence 
of the disability referred to and after the policy in question ceased to be in force 
and effect. It is the contention of the respondent that this provision of the policy 
was waived by the acts and conduct of the appellant. It is true that this provision 
in the policy could be waived, but we fail to find any proof that it was waived. 
In this connection it is the contention of the respondent that the Greenwood Cotton 
Mills, for which the plaintiff had worked, had notice and that the said Greenwood 
Cotton Mills was agent for the insurance company. We do not agree with this 
contention. We fail to find any satisfactory proof in the record that the Green- 
wood Cotton Mills was the agent of the insurance company in the respect con- 
tended. The correspondence to which the respondent refers and depends upon 
as establishing waiver does not, in our opinion, establish waiver. Four or five 
years having elapsed from the time the plaintiff ceased to pay any premiums and 
having in the meantime given no notice to the insurance company of any contention 
or claim under the policy, and having failed to furnish proof as required under 
the terms of the policy, the insurance company had to go through the records to 
learn the standing of the insured, and in answering the letter addressed to the 
nsurance company by the attorney for the insured, regarding the matter involved, 
the insurance company stated, in effect, that the record would be investigated, but 
in its letter strictly preserved all its rights. Having waited this length of time to 
make a claim against the insurance company or give any kind of notice regarding 
aclaim to the insurance company, there should be clear proof of the intention of 
the insurance company to waive the provision in the policy under consideration in 
order to hold the company responsible to the insured for the disability in question. 
We are unable to find such proof and we, therefore, think that tke trial judge 
erred in not directing a verdict for the insurance company. 

_ The judgment of the lower court is, therefore, reversed and the case remanded 
tor the purpose of entry of judgment for the defendant under rule 27 of this court. 
Stabler, C. J., and Bonham, J., and M. M. Mann and Philip H. Stoll, A. A. JJ 


mncur 


INTERSTATE LIFE & ACCIDENT CO. v. COOK. 
Court of Appeals of Tennessee. Eastern Section. July 13, 1935. 
Certiorari Denied by Supreme Court Oct. 19, 1935. 
86 Southwestern Reporter (2d) 887. 
INSURANCE. 
Party insuring human life must have insurable interest therein if insurance is 
effected for his own benefit, and must prove such interest to recover 
(For other cases, see Insurance, Dec. Dig. §§ 114, 646[1].) 
INSURANCE. 
Irrespective of existence of insurable interest, life policy procured by one 
without knowledge and consent of person whose life is insured is void as against 
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public policy, notwithstanding insurer knew at time it issued policy that insured 
did not know thereof. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
3. INSURANCE. 

Policy, issued to beneficiary insuring life of beneficiary’s boarder who was not 
a relative and in whom beneficiary had no insurable interest, held void. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

4. INSURANCE. 

In beneficiary’s action to. recover premiums paid on life policy issued without 
knowledge of insured in whom beneficiary had no insurable interest, insurer could 
not claim that policy was valid on ground that it was industrial policy, where 
policy did not contain “facility of payment” clause, but contained provision that 
production by insurer of policy and of receipt for sum insured, signed by bene- 
ficiary or legal representative of insured, shall be conclusive evidence that such 
sum has been paid and that all claims under policy have been fully satisfied. 

(For other cases, see Insurance, Dec. Dig. § 198[3].) 

5. INSURANCE. 

Beneficiary held entitled to recover premiums paid on life policy issued without 
knowledge of insured in whom beneficiary had no insurable interest, unless action 
was barred by limitation, where beneficiary was guilty of no intentional fraud or 
wrongdoing, but was induced to take policy by solicitation of insurer's agent who 
represented that policy would be valid. 

(For other cases, see Insurance, Dec. Dig. § 198[3].) 

8. INSURANCE. 

In action to recover premiums paid on life policy issued without knowledge of 
insured in whom beneficiary had no insurable interest, declaration held not demurr- 
able on ground that justice and circuit courts had no jurisdiction over matters 
which were based upon fraud and misrepresentation, since action for money had 
and received is proper form to recover back premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

10. INSURANCE. 

Beneficiary’s action to recover premiums paid on life policy issued without 
knowledge of insured in whom beneficiary had no insurable interest /e/d not 
barred by contractual limitation contained in policy, where action was not based 
on policy, but upon theory that policy was void. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal in Error from Circuit Court, Hamilton County; Oscar Yarnell, Judge 

Action by Artie Cook against the Interstate Life & Accident Company in 
justice court, which action was tried without jury in circuit court, wherein defend- 
ant filed a demurrer. From a judgment for plaintiff after overruling demurrer, 
defendant appeals in error. 

Affirmed. nail 

Finlay & Campbell and Horace E. Boydston, all of Chattanooga, for plaintiff 
in error. Y 

H. M. Vaughn and M. G. L. Roberts, both of Chattanooga, for defendant in 
error. 

Faw, Presiding Judge. 

This is an appeal in the nature of a writ of error by Interstate Life & Accident 
Company, the defendant below, and hereinafter called defendant, from a judgment 
of the circuit court of Hamilton county against it and in favor of Artie _Cook 
(formerly Artie Ware), the plaintiff below, and hereinafter called plaintiff, tor 
$125 principal and $65.28 interest thereon, aggregating $190.28, and all costs of suit. 

The action was instituted by plaintiff in the court of a justice of the peace ot 
Hamilton county on October 14, 1932, to recover sums paid by her to the defendant 
throughout a period of years as premiums upon a policy purporting to insure 
the life of one John Stewart, colored, but which policy (the plaintiff avers and the 
trial courts held) was illegal and void for the reason that the plaintiff, who was 
named as beneficiary in the policy, had no insurable interest in the life of said John 
Stewart. The plaintiff's cause of action is stated in the justice’s warrant as fol- 
lows: . , 

“An action for money had and received as premium on an insurance policy 
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#210493 issued by defendant on the life of John Stewart on December 15, 1919, 
in whose life plaintiff had no insurable interest by relation or otherwise. Plaintiff 
was induced to pay the premium of 25 cents per week by defendant's authorized 
agent representing to her that if she were made beneficiary under the policy and 
paid the premium thereon she would be entitled to collect the insurance upon the 
death of the insured. Defendant knew or should have known that it was an illegal 
transaction. The transaction was a civil fraud on plaintiff. Plaintiff did not know 
the transaction was illegal. Plaintiff received no consideration of value for the 
money she paid, and sues for the full amount paid, $125.00, plus interest $65.28, 
total $190.28. The contract was void as to the consideration paid. (The same 
being under a magistrate’s jurisdiction.)” 

The case was tried without a jury in the circuit court, and is, therefore, triable 
de novo in this court, but with a presumption in favor of the correctness of the 
judgment of the trial court, unless the evidence preponderates against such judg- 
ment. Code, § 10622. 

There are assignments of error (1) that there is no evidence to support the 
“verdict,” and (2) that the evidence greatly preponderates against the “verdict.” 
However, there are no conflicts in the testimony of the two witnesses (one for the 
plaintiff and one for the defendant) who testified at the trial below, and the real 
issue here is whether the trial court reached the correct legal conclusion upon the 
undisputed facts; and this is a proper inquiry under the assignment that there is 
no evidence to support the judgment of the court. 

The plaintiff’s proof consists of the testimony of the plaintiff herself with 
certain documentary exhibits thereto. The plaintiff is an illiterate colored woman, 
unable to read or write. The transactions involved in this suit were initiated in the 
year of 1919, and at that time plaintiff was living in the city of Chattanooga: (where 
she still lives) with her then husband, who worked at certain railroad shops in that 
city. Plaintiff had a “boarder” (and only one), John Stewart, a colored man, who 
“worked at the brick yard,” from whom plaintiff received $4 per week for his 
“board and washing,” and which sum of $4 John Stewart paid “every Saturday 
evening.” Plaintiff also had some income from “washing and ironing” which she 
did for other persons. 

\t the solicitation of an agent of defendant company, plaintiff “took out” a 
policy on the life of John Stewart. An application blank was filled up and the name 
of John Stewart signed thereto by one of defendant’s soliciting agents, H. D. Greg- 
ory. The application is dated December 1, 1919. John Stewart was not present 
when the application was prepared and signed, and he did not authorize plaintiff 
or any one else to apply for insurance on his life. Plaintiff’s undisputed testimony 
is that “John didn’t want no policy: he didn’t believe in the things.” 

The “information” necessary to fill out the application blank was furnished to 
the agent by plaintiff. John Stewart had been boarding with plaintiff for several 
years theretofore, and plaintiff had acquired considerable information from him 
relative to his age, family history, previous health and illness, ete. 

Plaintiff was named in the application as “beneficiary,” and her relation to the 
purported applicant was stated therein as “cousin,” but she was not related to him 
as cousin or otherwise. 

Pursuant to the aforesaid application, defendant company issued a policy which 
purported to insure the life of John Stewart, and by the terms of which policy 
defendant contracted to pay to the named beneficiary, Artie Ware, upon due proof 
of the death of John Stewart, the sum of $48.75. There was a further provision 
that “the death benefit shall be double the amount otherwise payable if the insured 
shall die as a result of accidental injury sustained while riding as a regular passen- 
ger on any public conveyance operated for the transportation of passengers.” 

The policy also provided that, in case of accident or sickness of the insured, 
the company would pay to him a weekly indemnity according to a schedule, and 
subject to certain conditions contained in the policy. 

The aforesaid policy was delivered to the plaintiff and retained by her, and 
was filed by her as an exhibit to her testimony in this case. John Stewart at no 
time claimed any rights under the policy, and at the time of the trial below plaintiff 
did not know his whereabouts and had not seen him for about three years thereto- 
tore. She stated that she did not know “whether he is living or dead.” 

Defendant’s agent, H. D. Gregory, paid the first week’s premium on the policy, 
and thereafter plaintiff paid the premiums, at the rate of 25 cents per week, until 
July 8, 1929, when she ceased to pay and no further premiums were paid thereon. 
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The sum of the premiums thus paid by plaintiff is $125, and for this sum, with 
interest and costs, the trial court gave her a judgment against the defendant. 

Plaintiff testified that defendant’s agent, H. D. Gregory, asked her to take out 
the insurance on John Stewart, and told her that if she would do so, and would 
pay the premiums, she “would get the money after he is dead.” 

J. W. Lancaster, “local manager” for defendant company, as a witness for 
defendant, filed the aforementioned application, and stated that he did not know 
the whereabouts of H. D. Gregory, the defendant’s agent named in the application. 
He stated further that defendant company considered the policy as “a bona fide 
contract, based on the application.” 

[1-3] Upon the facts disclosed by the record, we are of the opinion that the 
aforesaid policy was void from the beginning, and that no risk attached there- 
under, for two reasons: 

“(a) The almost universally accepted rule is that a party insuring a human 
life must have an insurable interest therein if the insurance is effected for his own 
benefit, or the policy will be void; and he must prove such interest in order to 
recover, since public policy does not permit one having no insurable interest to 
procure a policy of insurance upon the life of a human being and pay the premium 
as a speculation, or on a chance of collecting the insurance money. 
the theory that the public has an interest, 
currence of the parties, that no inducement shall be offered to one man to take 
the life of another. The parties to a contract of insurance cannot, even by solemn 
agreement, override the public policy which requires the beneficiary to have an 
insurable interest.” 1 Couch, Cyc. of Insurance Law, § 295, pp. 769, 770. See, also, 
Quinn v. Catholic Knights, 99 Tenn. 80, 86, 41 S. W. 343; Clement v. Insurance 
Co., 101 Tenn. 22, 35, 46 S. W. 561, 42 L. R. A. 247, 70 Am. St. Rep. 650; Mar- 
quet v. Insurance Co., 128 Tenn. 213, 223, 159 S. W. 733, L. R. A. 1915B, 749, 
Cas. 1915B, 677; Franklin, etc., Co. v. Hazzard, 41 Ind. 116, 13 Am. Rep. 313. 

“(b) Irrespective of the existence of an insurable interest, a life policy pro- 
cured by one without the knowledge and consent of the person whose life is insured 
is void as against public policy, even though the insurance company knew at the time 
it issued the policy that the insured did not know of it.” Branson v. National Life 
& Accident Insurance Co., 4 Tenn. App. 576, and cases there cited; Fisher v. 
Metropolitan Life Insurance Co., 160 Mass. 386, 35 N. E. 849, 39 Am. St. Rep. 495: 
Metropolitan Life Insurance Co. v. Blesch (Ky.) 58 S. W. 436; 
Insurance Co. v. Monohan, 102 Ky. 13, 42 S. W. 924. 

It is argued for the defendant that the policy here in question was valid and 
binding on the insurance company until it lapsed for nonpayment of premiums, 
notwithstanding the absence of an insurable interest in the named beneficiary, for 
the reason that it was an “industrial insurance” policy. 


It has been held, notably in Kentucky, that the rule requiring an insurable 
interest in the beneficiary is not applicable to an industrial insurance policy which 
contains the “facility of payment” clause. See 1 Couch, § 296d, p. 789; Metro- 
politan Life Insurance Co. v. Nelson, 170 Ky. 674, 186 S. W. 520, L. R. A. 1916F, 


457, Ann. Cas. 1918B, 1182: Smith v. National Life & Accident Insurance Co., 216 
Ky. 401, 287 S. W. 928, 929. 


This is upon 
independent of the consent and con- 


\nn. 


Metropolitan Life 


[4] But reliance upon the exception of industrial insurance policies from the 
rule requiring an insurable interest in the beneficiary is unavailing in the instant 
case, for the all-sufficient reason that the policy does not contain a “facility of pay- 
ment” clause. It contains a provision that: “The production by the company ot 
this policy and of a receipt for the sum insured, signed by the beneficiary, or an 
executor, administrator or legal representative of the insured, shall be conclusive 
evidence that such sum has been paid and that all claims under this policy have been 
fully satisfied.” But we think it obvious that the provision just quoted falls far 
short of constituting a “facility of payment” clause, examples of which may be 
seen from the opinions in the following cases: Metropolitan Life Insurance Co. 
v. Chappell, 151 Tenn. 299, 269 S. W. 21; Hullett v. Hullett, 162 Tenn. 431, 36 
S. W.(2d) 896; Parmer v. Insurance Co., 11 Tenn. App. 584; Lockridge v. Metro- 
politan Life Insurance Co., 13 Tenn. App. 515; Bailey v. Metropolitan Life Insur- 
ance Co., 14 Tenn. App. 11; Metropolitan Life Insurance Co. v. Bell, 4 Tenn. App. 
168. 

For the reasons we have stated, the defendant company assumed no risk by the 
issuance of the policy here in question. In a contract of insuraace, “the risk 
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assumed by the insurer, on the one side, and the premium paid by the assured on 
the other, are the essential elements. The premium is the consideration for the risk; 
and if the insurer do not in fact run the risk, or if he be discharged from it, the 
consideration fails; consequently if the premium, in whole or part, remains unpaid, 
it cannot be demanded; and if paid, may be recovered upon an implied promise.” 
Bostick v. Maxey, 5 Sneed, 173, 177. 

“The risk of loss is of the very essence of insurance and forms the principal 
foundation of the contract.” 1 Joyce on Insurance, § 16, p. 113. 

“If no risk attaches, no premium, in the absence of fraud, is earned.” Jones 
& Abbott v. Insurance Co., 90 Tenn. 604, 605, 18 S. W. 260, 25 Am. St. Rep. 706. 

It will be seen from an annotation in L. R. A. 1917A, pages 477 et seq., that in 
some cases there cited from other jurisdictions, where insurance policies were 
validly taken by an applicant without an insurable interest in the life attempted to 
be insured, and there was no fraud on the part of the insurer’s agent, a recovery of 
the premiums paid was denied, under the rule that the law will not aid either party 
to an illegal contract, but will leave the parties where it finds them. 

But it has been held in other cases cited in the same annotation that where the 
insurer's agent fraudulently represented to the plaintiff that the policy (issued on a 
life in which the plaintiff had no insurable interest) was valid, and the plaintiff 
relied and acted on this statement, he might recover the premiums. 

We think it apparent from the proof that the present plaintiff was guilty of no 
intentional fraud or wrongdoing, and was induced to take the policy and pay the 
premiums by the solicitation of defendant’s agent and his representation to the 
effect that the policy would be valid. 

In Jones & Abott v. Insurance Co., supra, 90 Tenn. 604, 605, 18 S. W. 260, 25 
Am. St. Rep. 706, the court, speaking through Mr. Justice Lurton, said: 

“The contract of insurance is a conditional one. If no risk attaches, no pre- 
mium, in the absence of fraud, is earned. When the risk never attached, and no 
risk was ever run, the premium is to be returned in case it has been paid, and the 
assured was guilty of no fraud.” See, also, Branson v. National Life & Accident 
Insurance Co., supra, 4 Tenn. App. 576, page 581; Dushan v. Metropolitan Life 
Insurance Co., 14 Tenn. App. 422, 434; Metropolitan Life Insurance Co. v. Asmus 
(Ky.) 78 S. W. 204; Metropolitan Life Insurance Co. v. Blesch, supra. 

[5] We are of the opinion that the trial court did not err in awarding plaintiff 
a judgment for the premiums paid by her, with interest, unless her action was 
barred by the statutes of limitation, upon which defendant sought to rely in the 
court helow, and upon which it bases an assignment of error in this court, to which 
assignment we will later advert. 

In the circuit court the defendant filed a demurrer as follows: 

“Comes the defendant by its attorneys and demurs to so much and such parts 
of the declaration and summons filed against it in this cause as charge the defend- 
ant or its agents with misrepresentations and practicing a civil fraud upon the 
plaintiff, upon the following grounds: 

“That neither this Court nor the Justice of the Peace Court in which this suit 
originated has jurisdiction over said matters and things, they being based upon 
alleged fraud and misrepresentations, of which matters and things the Chancery 
Court has exclusive jurisdiction. 

“Wherefore, the defendant demurs and prays the judgment of the Court as to 
whether it should be forced to make further defense.” 

This demurrer was manifestly directed to the warrant issued by the justice of 
the peace, as the only “declaration and summons” in the case was Contained in the 
Warrant. 

_The demurrer was overruled below, and this ruling is made the basis of an 
assignment of error in this court. 

“An action for money had and received is a proper form of an action to 
recover back premiums paid.” 32 C. J. p. 1238, § 414. 

[6] Where the payment of premiums is induced by the false and fraudulent 
representations of the insurer’s agents, “the tort can be waived, and the money paid 
be recovered back in an action for money had and received.” 3 Couch on Insur- 
ance, § 723, p. 2378. 

[7,8] The action for money had and received is based upon an implied assump- 
sit. It is an action at law, and properly cognizable in a court of law, but “is 
maintainable in all cases where one person has received money or its equivalent 
under such circumstances that in equity and good conscience he ought not to retain 
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it an ex aequo et bono it belongs to another.” 2 R. C. L. page 778, par. 34, and 
page 745, par. 5. The trial court did not err in overruling the demurrer. 

The defendant assigns error in this court upon the action of the trial court in 
admitting certain specified testimony of the plaintiff with respect to statements 
made to her by defendant’s agent. It is provided by rule 11, subsec. 5, of the pub- 
lished rules of this court, that: “Error in the admission or exclusion of testimony 
* * * will not constitute a ground for reversal and a new trial, unless it affirma- 
tively appear that the same was specifically stated in the motion made for a new 
trial in the lower court, and decided adversely to the plaintiff in error, but will 
be treated as waived.” See Williams Annotated Code, vol. 7, p. 547. 

The Supreme Court has the same rule (rule 14, subsec. 5). See Williams 
Annotated Code, vol. 7, p. 527. 

[9] In the instant case, the motion for a new trial below contains no mention of 
the exclusion of testimony, and hence the assignment of error on that ground in 
this court must be, and is, overruled. McCommon v. State, 130 Tenn. 1, 18, 18 
S. W. 581. 

Through an assignment of error here, based on the motion for a new trial 
below, the defendant says that: “The court erred in holding that the plaintiff is not 
barred in whole or in part from a recovery in this cause by the contractual limita- 
tion contained in the policy of insurance and/or statutes of limitation applicable 
thereto.” 

[10] Neither the plaintiff’s action nor the judgment of the trial court is based 
on the policy, but distinctly upon the theory that the policy was void and a nullity; 
hence it is obvious that no “contractual limitation contained in the policy” is 
available to the defendant in this suit. 

For support of its eighth assignment, supra, the defendant relies upon sections 
7812, 7814, and 8593 of the Code, which sections are as follows: 

7812. “All contracts founded, in whole or in part, on a gambling or wagering 
consideration, shall be void to the extent of such consideration.” ; 

1814. “Moreover, any person who has paid any money, or delivered anything of 
value, lost upon any game or wager, may recover such money, thing, or its value, 
by action commenced within ninety days from the time of such payment or deliv- 
ery.” 

8593. “Actions to recover money or goods lost at any kind of gambling or 
betting, and paid or delivered, if brought by the loser, shall be commenced within 
ninety days next after such payment or delivery.” 

It is the contention of defendant that, if the court should hold that the policy in 
question was void ab initio for lack of insurable interest of plaintiff in the life of 
John Stewart, “then the court could only conclude that this policy is a wagering or 
gambling contract,” and governed by the Code sections quoted, supra. 

Plaintiff's suit was begun more than three years after the last payment of 
premiums was made by her to defendant. It is seen that, of the three Code sections 
quoted, only section 8593 is, in terms, a statute of limitation, although the three 
sections relate to the same general subject. Does the present action fall within the 
contemplation of section 8593, supra? 

Such contracts as that here involved have been characterized by our Supreme 
Court and courts of numerous other jurisdictions as “wagering contracts.” \ara- 
quet v. Insurance Co., supra, 128 Tenn. 213, page 223, 159 S. W. 733, L. R. A. 
1915B, 749, Ann. Cas. 1915B, 677; I Cooley’s Briefs on Insurance (2d Ed.) pp. 
333, 334, citing many cases. 

But, as we have hereinbefore pointed out in another connection, Couch in his 
comparatively recent cyclopedic work on insurance (vol. 1, § 295) states that the 
rule which voids a policy procured by one, for his own benefit, upon the life ot 
another in whose life he has no insurable interest, “is upon the theory that the 
public has an interest, independent, of the consent and concurrence of the parties, 
that no inducement shall be offered to one man to take the life of another.” See, 
also, 1 Cooley’s Briefs on Insurance (2d Ed.) p. 334, and cases cited. 

On this subject the federal Supreme Court says: 

“The contract is a mere wager, by which the party taking the policy is directly 
interested in the early death of the assured. Such policies have a tendency to create 
a desire for the event. They are, therefor, independently of any statute on_ the 
subject, condemned, as being against public policy.” Warnock vy. Davis, 104 U. Ss 
775, 779, 26 L.. Ed. 924, 926. 
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And so, in Tennessee, the courts recognize both the wager element and the 
temptation to crime as basis for the rule; but this court (with the subsequent 
approval of the Supreme Court) has, in effect, held the “temptation to crime” as 
the more potent reason for condemning such insurance contracts. In Branson v. 
National Life & Accident Insurance Co., supra, the court quoted with approval 
from a case note in 56 L. R. A. page 591, as follows: 

“The above cases show how meagerly the question of consent has been con- 
sidered by the courts. The implication from them, rather than much actual 
authority, is to the effect that consent is necessary to the validity of a life- 
insurance policy. The principles governing the subject seem very clear. It can 
hardly be denied that public policy is against the right of one person to insure 
the life of another who does not consent. The courts have fully established the 
invalidity of wagering policies, whether on property or on life. But the real root 
of the evil in all such policies is, not the wager element, but the temptation to 
crime. The taking of risks is of the essence of all insurance. But the risks con- 
templated are honest ones, and not those which the insured may himself dishonestly 
cause. A temptation to use illegitimate means to obtain the amount of money for 
which an insurance policy is issued is undeniably the source of numerous and great 
losses on fire insurance policies, and the fact that human life may be lost by an 
incendiary fire is often insufficient to prevent such fires. If creditors and relatives, 
whom the insured dare not trust with his life, although they may have an insurable 
interest therein, are at liberty to take insurance upon it without his consent, it can- 
not be denied that in many cases the life of the insured would be less safe because 
of such insurance. For this reason it is impossible not to see that public policy 
alee the insurance of a person’s life without his consent. Public policy against 
mere wagers is of slight importance compared with the public policy against arson 
and murder.” 

In the case of Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 275, 47 Am. St. 
Rep. 107, 109, the court said: “In some states it is held that an element of wagering 
likewise enters into such contracts, which has led, as we believe, to inconsistencies 
in the decisions in some of the courts. Our court has placed the inhibition against 
such contracts upon the higher and sounder ground that the public, independent 
of the consent or concurrence of the parties, has an interest that no inducement 
shall be offered to one man to take the life of another. Making this the test in 
every phase of such cases, there can be no inconsistency in our decisions, and the 
public good will be better guarded.” 

But whatever view may be taken as to the “higher and sounder ground” upon 
which to place “the inhibition against such contracts,” the question of the applicabil- 
ity or nonapplicability to this case of the aforesaid statutes prescribing a limitation 
of 90 days, within which actions may be brought for money lost at gaming, seems 
to be settled by the Mss. opinion of the Supreme Court (speaking through Mr. 
Justice Cook) in the case of Life and Casualty Insurance Company v. Mabel Smith, 
at Knoxville, November 30, 1934, wherein the court said: 

“The statute, Shannon’s Code, sections 3159-3161; Code of 1932, §§ 7812-7814, 
which prescribe a limit of ninety days within which suit may be brought for money 
lost at gaming, cannot be extended to contracts of insurance unenforceable on 
hehalf of those who pay the premiums and cannot collect the insurance because they 
have no insurable interest. Such contracts are void because contrary to public 
policy, and are inhibited because they would invite activity leading to the death of 
_ insured for the benefit of another primarily interested in his or her early 
death.” 

It is said in the reply brief for plaintiff that “the alleged ninety-day statute was 
not raised in defendant's motion for a new trial as a ground of error upon the part 
of the trial judge.” We do not so understand the record. It appears from the bill 
of exceptions that at the close of the evidence defendant’s counsel stated to the 
court several “propositions” upon which he relied as a defense to plaintiff’s action, 
and, ‘among other things, he said: 

“IT want to raise the point, the Code provides in any form of gambling or bet- 
ting that the loser must bring action to recover back what they have lost within 
ninety days.’ 

To the ‘ ‘point” thus presented, the court responded: 

“That is a nice question. You can raise that, but I am not going to let this 


insurance company do this, that is all, in conscience, equity and fair dealing as it 
occurs to me.’ 
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In its motion for a new trial thereafter filed, defendant included in the eighth 
ground thereof an assignment that the court erred in holding that the plaintiff is 
not barred from a recovery in this cause by the statutes of limitation applicable 
thereto. 

[11] In view of the manner in which his attention had been sharply challenged 
to the 90-day limitation on actions for money lost at gambling or betting, the 
learned trial judge could not have failed to understand that the eighth ground of 
the motion for a new trial was a complaint of Hits ruling that said 90-day statute was 
not applicable to plaintiff’s action, as defendant had contended that it was one of 
“the statutes of limitation applicable” to the case. 

[12] But, upon the authority of Life & Casualty Insurance Company v. Mabe! 
Smith, supra, defendant’s eighth assignment of error, making the question that 
plaintiff’s action was barred by the aforesaid statutory limitation of 90 days, is 
overruled. 

It results that the judgment of the circuit court is affirmed, and judgment will 
be entered here in favor of Artie Cook and against Interstate Life & Accident 
Company and its surety for the sum of $190.28, with interest thereon from the date 
of the judgment below, and for the costs of the cause, including the costs of the 
appeal. 

Crownover and De Witt, JJ., concur. 


GRAND LODGE COLORED KNIGHTS OF PYTHIAS et al. v. LOLLER et al. 
No. 11754. 
Court of Civil Appeals of Texas. Dallas. Oct. 5, 1935. 
86 Southwestern Reporter (2d) 821. 
1. INSURANCE. 


Constitution and by-laws of benefit order become part of insurance contract, and 
where contract specifies method for changing beneficiary, such method is exclusive, 
and there must be substantial compliance with method. 

(For other cases, see Insurance, Dec. Dig. §§ 718, 784[1].) 

2. INSURANCE. 

Act of subordinate lodge in accepting payment of premiums after death of 
beneficiary of benefit certificate issued by fraternal society and remitting payments 
to society with knowledge that insured had stated to others that he had changed 
beneficiary, and that such change actually had not been made, held not “estoppel” 
which would require society to waive formalities of certificate and pay proceeds of 
certificate to party insured allegedly intended to make beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[7].) 

3. INSURANCE. 

Where insured in benefit certificate, after death of beneficiary, failed to designate 
new beneficiary in certificate, although insured stated to friends that he had changed 
beneficiaries and that plaintiffs would receive portion which would have gone to 
original beneficiary, mother of insured who was named as cobeneficiary and not 
plaintiffs was entitled to proceeds of certificate upon insured’s death, since insured’s 
conduct was insufficient to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

Appeal from Henderson County Court; John W. Ballow, Judge. 

Action by Bernice (Morgan) Loller and others against Grand Lodge Colored 
Knights of Pythias and others. From a judgment for plaintiffs, defendants appeal. 

Reversed and rendered. 

A. S. Wells, of Dallas, for appellants. 

Bishop & Holland, of Athens, for appellees. 


WASHINGTON NAT. INS. CO. v. CLAY et al. No. 2823. 
Court of Civil Appeals of Texas. Beaumont. Oct. 10, 1935. 
86 Southwestern Reporter (2d) 834. 
INSURANCE. 


Insurer held liable on life, health, and accident policy for death of insured who, 
on threatening to kill assailant with knife, was shot by assailant with shotgun, not- 
withstanding policy excepted liability for death from injuries sustained from gun- 
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shot wounds or injuries received while, or in consequence of violating law (Rev. 
St. 1925, art. 4732, subd. 3). 

(For other cases, see Insurance, Dec. Dig. § 443.) 

Appeal from Harris County Court; Nat H. Davis, Judge. 

Suit by Henry Clay and others against the Washington National Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 

Affirmed. 

Burris & Benton, of Houston, for appellant. 

J. A. Collier and M. L. Pepper, both of Houston, for appellees. 

WALKER, Chief Justice. 

This appeal was prosecuted from the county court at law of Harris county to 
the Galveston Court of Civil Appeals, and transferred to this court by orders of the 
Supreme Court. 

The judgment was founded upon a combination life, health, and accident insur- 
ance policy issued by appellant, Washington National Insurance Company, to Moster 
Noble on October 8, 1928, in which Polly Noble was named beneficiary; and, after 
the death of the insured, the policy was assigned by the beneficiary to appellees 
Clay & Clay, undertakers. Judgment was in favor of appellees for the sum of 
$239.80. 

In defense of appellees’ cause of action, appellant specially pleaded the follow- 
ing policy conditions : 

“No benefits will be paid for dismemberment, disability or death resulting wholly 
or in part, directly or indirectly, from any venereal disease; gunshot or stab wound; 
war or riot; injuries, fatal or otherwise, sustained while, or in consequence of, 
violating the law; or for injuries caused wholly or in part, by the intentional act of 
any person other than the Insured.” 

“This policy, together with the application, constitutes the entire contract; and 
insofar as the Funeral Benefit is concerned it shall be incontestable except as affected 
by the provisions of paragraphs 1 and 4 to 9, inclusive, of the Conditions, after hav- 
ing heen continuously in force and all premiums paid for two full years.” 

Moster Noble met his death under the following conditions, statement taken 
from appellant’s brief: “On June 26th, 1932, while said policy was in full force and 
effect Moster Noble engaged in an argument with Andrew Jones near Jones’ house, 
left for a short time and returned with a knife in his hand threatening to kill Jones, 
who was standing in or near the doorway of his house. Noble continued to approach 
the house, cursing and threatening Jones, who told him to go away. Jones procured 
a shotgun and as Noble approached him, shot him and killed him.” 

Appellant advances the three following propositions in support of its prayer that 
the judgment of the lower court be reversed and judgment here rendered in its 
favor: 

“Where the defendant insurance company never assumed the risk of death of 
insured from injuries sustained from gunshot wounds or injuries received while, or 
in consequence of, violating the law, defending the policy of insurance on those 
grounds is not a contest within the meaning of the incontestable clause required in 
life insurance policies by subdivision 3 of article 4732, Revised Statutes of 1925, but 
an effort to enforce the policy in accordance with its terms.” 


“Article 4732, Revised Statutes of 1925, providing what policies of life insur- 
ance shall contain does not apply to accident and health policies.” 


“Where the defendant insurance company included in an accident and health 
policy a provision for payment of a small funeral benefit, it is not thereby precluded 
by subdivision 3, article 4732, Revised Statutes of 1925, from excepting from the 
risks assumed, injuries, fatal or otherwise, sustained by insured from gunshot 
wounds and while, or in consequence of, violating the law.” 


The opinion of the Commission of Appeals in Atlanta Life Ins. Co. v. Marjorie 
Cormier, 85 S.W.(2d) 1045, 1046, filed on the 2d instant, supports the trial court’s 
construction of the policy in issue. Construing a similar condition of the policy of 
the Atlanta Life Insurance Company, the Commission of Appeals said: “If a pro- 
vision for the payment of less than the full amount for which the policy is issued is 
void, certainly a provision for the payment of nothing at all is void. Life insurance 
companies issuing policies of life insurance in this state are not left free to determine 
what exceptions they will write into their policies. The statutes name the permitted 
exceptions, and a provision adding other exceptions is void. Any other construc- 
tion of the statutes would thwart the evident purpose of their enactment. If the 
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exception attempted to be made in this case should be upheld as valid, there would 
be no limit to the number of exceptions that could be written into a policy of life 
insurance, and, by multiplying them, an insurance company could whittle down the 
risks it assumes until its policies would have but little, if any, real value. To pre. 
vent this was the purpose for which the statutes were enacted.” 

First Texas State Ins. Co. v. Smalley, 111 Tex. 68, 228 S. W. 550, was cited in 
support of the judgment. 

The judgment appealed from is in all things affirmed. 


GRAND LODGE FREE AND ACCEPTED MASONS OF TEXAS 
v. WALKER. No. 1485. 
Court of Civil Appeals of Texas. Eastland. Sept. 27, 1935. 
86 Southwestern Reporter (2d) 839. 
1. INSURANCE. 


In action on insurance contract, petition must show existence of valid contract 
setting it out in terms or in substance and showing that it was in force at time of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

2. INSURANCE. 

In action against fraternal association for death benefits, petition alleging that 
defendant made payment of death benefits immediately on death of its members, 
that deceased was member at time of his death and had paid all assessments, and 
that because of his death plaintiff, as deceased’s beneficiary, became entitled to 
receive from defendant sum of $415.64, held fatally defective for failure to state 
the contractual obligation sought to be enforced. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

3. INSURANCE. a 

Allegation that on death of plaintiff's husband, a member of fraternal society, 
plaintiff beneficiary requested blanks for making proof of death which were 
refused, and that defendant refused to accept proof of death, held insufficient 
allegation of waiver, in absence of allegation that contract imposed duty on society 
to furnish, upon request, blanks for making proof of death. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

Appeal from Grayson County Court; Jake L. Loy, Judge. 

Action by Lizzie Walker against the Grand Lodge Free and Accepted Masons 
of Texas. From an adverse judgment, defendant appeals. 

Judgment reversed and cause remanded. 

Hamp P. Abney, of Sherman, for appellant. 

W. J. Durham, of Sherman, for appellee. 


LASTER v. TEXAS MUT. LIFE INS. ASS’N. No. 3222. 
Court of Civil Appeals of Texas. El Paso. Sept. 26, 1935. 
Rehearing Denied Oct. 24, 1935. 
86 Southwestern Reporter (2d) 842. 
1. INSURANCE. 

In action on policy which beneficiary procured on life of mother, application 
for which had been signed by beneficiary, evidence that beneficiary had been 
supporting mother he/d immaterial where there was no dispute as to beneficiary's 
authority to sign application. 

(For other cases, see Insurance, Dec. Dig. § 650.) 

Appeal from District Court, Cass County; R. J. Williams, Judge. 

Suit by Mrs. Era S. Laster against the Texas Mutual Life Insurance Associa 
tion. From a judgment for the defendant, the plaintiff appeals. 

Reversed and remanded. 

See also (Tex. Civ. App.) 69 S.W.(2d) 496. 

Carney & Carney, of Atlanta, for appellant. 

Bartlett & Bartlett and B. F. Whitworth, all of Linden, for appellee. 
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ATLAS LIFE INS. CO. v. STANDFIER. No 4467. 
Court of Civil Appeals of Texas. Amarillo. Sept. 23, 1935. 
Rehearing Denied Oct. 21, 1935. 
86 Southwestern Reporter (2d) 852. 
1. INSURANCE. 

Where life insurer was doing business in Texas, its medical examiner, who 
examined insured in Texas, and its agent, who solicited insured, resided in Texas 
and policy was delivered and first premium paid in Texas, policy held governed 
by laws of Texas, and hence beneficiary recovering judgment against insurer in 
action on policy was entitled to penalty and attorney’s fess, though laws of Okla- 
homa where policy was expressly made payable did not authorize them (Vernon’s 
Ann. Civ. St. art. 4736; Rev. St. 1925, art. 5054). 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

5. INSURANCE. 

Insurer by accepting within incontestable period a second premium on life 
policy with knowledge that insured had consulted physician and had been treated 
for tuberculosis held estopped from denying liability on policy on ground that 
insured had fraudulently stated in application that she had not been afflicted with 
tuberculosis. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
7, INSURANCE. 

Children of insured named as beneficiaries of one-fifth interest each in proceeds 
of life policy held not “necessary parties” to action by husband named as benefici- 
ary of two-fifths of proceeds to recover such interest where children were non- 
residents of state. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Appeal from District Court, Lubbock County; Clark M. Mullican, Judge. 

\ction by Fred Standfier against the Atlas Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

\ffirmed. 

Bean, Duggan & Bean, of Lubbock, for appellant. 

McWhorter & Howard, of Lubbock, for appellee. 

Haut, Chief Justice. 


The appellant insurance company issued its policy for $5,000 on March 8, 
1932, upon the life of Mrs. Lula Standfier, the wife of appellee. The policy pro- 
vided that in the event of her death two-fifths of the amount due should be paid 
to appellee, her husband, and one-fifth to each of her three children. The wife 
died on September 23, 1933, at Lubbock, Tex. 


The appellee filed suit, alleging that the other named beneficiaries, viz., the 
children, were not made parties because they were bona fide residents of the state 
of Oklahoma and beyond the jurisdiction of the court, and that the policy was 
issted under the laws of the state of Texas. He alleged that notice of death 
and demand were duly made; that the appellant denied liability, whereby he was 
forced to employ attorneys to file this suit, and promised to pay them $750, which 
was a reasonable fee. He prayed for judgment for two-fifths of the policy, viz., 
$2,000, with interest, $750 attorney’s fee, 12 per cent. penalty, and costs of suit. 

_ The appellant answered by plea in abatement, alleging the pendency of a 
prior action between the appellant and all of the named beneficiaries, including 
appellee, in the district court of Haskell county, Okl.; that the purpose of said 
suit was to cancel said policy upon the ground of fraud and misrepresentation as 
to the state of assured’s health. Appellant also alleged the non-joinder of neces- 
sary parties plaintiff in the appellee’s suit filed in Lubbock county, Tex. 

The court overruled the plea in abatement, and the appellant duly accepted. 

Appellant then answered by a general demurrer, three special exceptions, the 
first two of which attacked the appellee’s right to recover attorney’s fees and 12 
per cent. penalty without the allegation of necessary facts to show liability therefor 
upon the part of appellant. The answer further consisted of a general denial 
and a special denial of liability for attorney’s fees and the 12 per cent, penalty, 
alleging that at the time application was made for the insurance both appellant 
and the insured were residents of the state of Oklahoma; that by the terms of 
such policy it was made payable at the home office of the appellant in Tulsa, Okl. ; 
that it became effective only when it was accepted by an executive officer of the 
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appellant at Tulsa, thereby becoming a contract governed by the laws of the state 
of Oklahoma, which laws provide that there can be no recovery of attorney's 
fees or penalties; and that its rights were not subject to the laws of the state of 
Texas. The appellant further specially answered that before two years had 
elapsed after the execution of the policy, it instituted suit in Haskell county, Okl,, 
against the appellee herein and the other named beneficiaries to cancel said policy 
on the ground of fraud; that the other named beneficiaries were personally served 
with process in Oklahoma, and the appellee was cited by publication according to 
the laws of Oklahoma and in that way was served in Lubbock county; that there- 
after, on August 23, 1934, judgment was rendered in the Oklahoma court in favor 
of appellant against appellee, canceling the appellee’s interest in said policy, and 
declaring the same null and void, and appellant pleaded said judgment as res 
judicata. The appellant pleaded that the law of Oklahoma authorized the issuance 
of citation against a nonresident defendant who is a necessary party to a complete 
determination of the issues involved, and also pleaded the laws of Oklahoma with 
reference to such a judgment being final and binding upon the appellee. 

It is further alleged that at the time the application for the policy was issued, 
and contrary to statements contained therein, the insured was afflicted with tuber- 
culosis and had consulted a physician for such ailment, and therefore such answers 
were false and fraudulent and were made by the assured to procure such insur- 
ance; that they were material to the risk and made with the knowledge that 
appellant would rely thereon, which it did, in issuing the policy; that when it was 
informed that the insured was suffering from such ailment it gave notice that it 
would not be bound by such policy and tendered to the insured all premiums there- 
tofore collected, with interest, and prayed cancellation of such policy upon the 
grounds of such fraud and misrepresentation. 

The trial court sustained the appellee’s special exceptions to the appellant's 
defense of res judicata, and overruled its exceptions to the claim for attorney’s 
fees and penalty. The case was submitted to a jury upon three special issues, 
which, with the answers, are as follows: 

“1. Do you find from the preponderance of the evidence that Mrs. Lula Stand- 
fier misrepresented her state of health in her application for insurance under the 
policy in question?” 

Answer: “No.” 

“2, Do you find by a preponderance of the evidence that when the company 
accepted the last premium payment on or about March 8, 1933 it then knew the 
condition of health of Mrs. Standfier on the date the policy was issued to her?” 

Answer: “Yes.” 

“3. What do you find by a preponderance of the evidence is a reasonable attor- 
ney’s fee in this case?” 

Answer: “$625.00.” 

Based upon the verdict and the undisputed testimony and stipulations, judg- 
ment was entered in favor of Fred Standfier against the appellant for $2,985, with 
6 per cent. interest thereon from date until paid. 

[1] The first contention to be considered is that because at the time the 
application for the policy was executed, and at the time it was issued and delivered, 
hoth the insured and appellant were residents of the state of Oklahoma, where 
said policy was expressly made payable, it was error for the trial court to render 
judgment for attorney’s fees and statutory penalty under the Texas statute, article 
4736, as amended by Acts 42nd Leg., c. 91, § 1 (Vernon’s Ann. Civ. St. art. 4736), 
and contrary to the laws of Oklahoma which had been pleaded and proven. 

R. S. art. 5054 is: “Any contract of insurance payable to any citizen or inhabi- 
tant of this State by any insurance company or corporation doing business within 
this State shall be held to be a contract made and entered into under and by virtue 
of the laws of this State relating to insurance, and governed thereby, notwith- 
standing such policy or contract of insurance may provide that the contract was 
executed, and the premiums and policy (in case it becomes a demand) should be 
payable without this State, or at the home office of the company or corporation 
issuing the same.” 

The record shows that the appellant company was doing business as a life 
insurance company in the state of Texas and within the provisions of article 5054. 
H. C. Walker, its agent who solicited the appellee for insurance, resided at Paris, 
Tex. Dr. Robinson, its medical examiner, also was a resident of Texas, and 
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examined Mrs. Standfier in Texas. The policy was delivered in this state, and, 
under its own provisions, did not become binding until actual delivery and upon 
payment of the premium. The premium was paid in Texas to Walker, appellant’s 
Texas agent. The policy provides that the premium might be paid to any agent 
of the company, and it required the assured to state as one of her representations 
that she had paid to Walker, as agent of the company, $117.35 for which amount 
the record shows she held the agent’s receipt, witnessed by him as soliciting agent. 

Article 4736, as amended by the Acts of the 42nd Legislature, (Vernon’s Ann. 
Civ. St. art. 4736), provides: “In all cases where a loss occurs and the life insurance 
company, or accident insurance company, or life and accident, health and accident, 
or life, health and accident insurance company liable therefor shall fail to pay the 
same within thirty days after demand therefor, such company shall be liable to pay 
the holder of such policy, in addition to the amount of the loss, twelve per cent 
damages on the amount of such loss together with reasonable attorney fee for the 
prosecution and collection of such loss. Such attorney fee shall be taxed as a part 
of the costs in the case. The Court in fixing such fees shall take into consideration 
all benefits to the insured incident to the prosecution of the suit, accrued and to 
accrue on account of such policy.” 

Article 5054 has been construed several times by the higher courts of this state 
and, too, in cases where the policy provides that in the event of the death of assured 
settlement shall be made in a state other than Texas, and that the premiums shall 
be paid elsewhere than in Texas. The courts of Texas, however, have uniformly 
held that under the facts which we have quoted above and especially as to the 
delivery of the policy in this state, article 5054 governs the rights of the parties, 
and this is true even in group insurance. Metropolitan Life Ins. Co. v. Worton 
(Tex. Civ. App.) 70 S.W.(2d) 216, 217; Metropolitan Life Ins. Co. vy. Wann (Tex. 
Civ. App.) 81 S.W.(2d) 298; Connecticut General Life Ins. Co. v. Dent (Tex. Civ. 
App.) 84 S.W.(2d) 250. 

24 Tex. Jur. p. 17 announces the rule with reference to the delivery of the policy 
to be as follows: “For the purpose of the general rule, the place where the contract 
is made is that where the final act is performed which is necessary to its completion 
and to make it binding upon both parties. Accordingly, where a policy is not to be 
in effect until delivery, its validity is to be determined by the rules of the place in 
which delivery is made.” Nat’l Life & Accident Ins. Co. v. Smith (Tex. Civ. App.) 
20 S\V.(2d) 142: American Nat’l Ins. Co. v. Smith (Tex. Civ. App.) 13 S.W.(2d) 
720. 

[2] Appellant’s next contention is in the nature of a plea in abatement upon 
the ground that there has been a prior action instituted, involving the same parties 
and issues we have in this case. It is alleged that a final judgment has been rendered 
in the Oklahoma court. The court sustained the appellee’s exception to that part 
of the answer. It seems that the policy had a two-year incontestable clause, and 
the allegation is that the suit was filed in the Oklahoma court within the two years 
against all of the beneficiaries in the policy, including the appellee. In sustaining 
the appellee’s exception, the court was probably acting upon the theory that no final 
judgment had been rendered in Oklahoma, and because of the want of personal 
service upon appellee in that court, no judgment could be rendered disposing of his 
interest under the policy. 

We think appellant’s pleading sufficient to sustain the court’s action. It is 
alleged that appellant was cited by publication. Any judgment rendered in the Okla- 
homa court must of necessity have been a judgment in rem because of the absence 
of personal service upon appellee in that jurisdiction. It is well settled that suits 
instituted merely for the purpose of canceling contractual rights, obligations, or 
choses in action are personal actions as distinguished from actions in rem. Steger 
v. Shofner (Tex. Civ. App.) 54 S.W.(2d) 1013, 1016. 

_ It may be admitted that the judgment which attempted to adjudicate the rights 
of the appellee complies in all respects with the requirements of the Oklahoma 
statute. Nevertheless, it is a nullity and cannot be pleaded as res judicata in an 
action filed by appellee in the Texas court, based upon the policy which was not in 
evidence or produced in court at the time the Oklahoma case was tried. The appel- 
lant alleges that the cause of action is still pending in the courts of Oklahoma as to 
the other named beneficiaries. That suit was filed on the 19th day of February, 1934 
praying for a cancellation of the policy of insurance against all of the beneficiaries. 
A copy of the petition, made a part of the record in this case, contains this allega- 
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tion: “All the defendants in said suit except Fred Standfier were duly cited to 
appear and answer therein as required by the laws of the State of Oklahoma, and 
the said Fred Standfier was cited by publication, according to the laws of Oklahoma, 
issued out of said Oklahoma court, and served upon him in Lubbock County, Texas, 
directing him to appear and answer said suit in Oklahoma.” 

The appellant also pleaded portions of the Oklahoma statutes, providing that 
in any action relating to real or personal property in that state, wherein any defend- 
ant has or claims an interest therein, such defendant may be cited by publication or 
nonresident notice, and further provides that in an action against several defendants 
the court may, in its discretion, render judgment against one or more of them, 
leaving the action to proceed against the others when ever a several judgment may 
be proper. The affidavit which was filed in the Oklahoma court as a basis for 
obtaining service by publication recites: “Affant further states that said defendant, 
Fred Standfier, resides out of the State of Oklahoma, and is a non-resident of this 
State, and that plaintiff (appellant) has been unable, with due diligence, to make 
service of summons on the said Fred Standfier within the State of Oklahoma. * * * 
That said defendant has been outside of the State of Oklahoma at all times since 
the time prior to the institution of this suit, and that he has not had any residence 
therein since the time prior to the filing of this suit. * * * That the last known 
address of the defendant, Fred Standfier, was 515 18th Street, Lubbock, Texas.” 

The purported judgment of the Oklahoma court is designated as a “journal 
entry,” and recites that Fred Standfier was duly served:as required by law, and had 
defaulted, and that the allegations in the petition, so far as they relate to him, must be 
taken as confessed, and then proceeded to decree a cancellation of the policy as it 
relates to him. 

The courts of Texas uniformly hold that personal judgment rendered on such 
service is absolutely void and subject to collateral attack if the defect appears from 
the record, and that a judgment canceling a contract executed by a nonresident, 
rendered on service by publication or notice to serve nonresident defendant, is a 
nullity. It is said in the case of Steger v. Shofner, supra: “That the courts of a 
state have no power to cancel obligations owing by its citizens to a nonresident credi- 
tor except upon valid personal service of notice upon the creditor within the limits 
of the state where the suit is brought is well established in our general jurispru- 
dence.” 

This court so held in the case of W. T. Rawleigh Co. v. Little, 32 S.W.(2d) 214. 

“A former action brought in a court which has no jurisdiction of the subject- 
matter may not be pleaded as another action pending, and in order for the rule of 
res judicata to apply there must be a valid, final judgment. This means that the 
court which rendered judgment must have had jurisdiction. Otherwise the judg- 
ment is void and neither binds nor bars nor stops anyone. Such a judgment not be 
pleaded in bar.” 1 Tex. Jur. p. 105; 26 Tex. Jur. pp. 72, 76. 

[3] In order for a judgment of another state to come within the full faith and 
credit clause of the Constitution of the United States (article 4, § 1), it must be a 
final, valid, subsisting judgment, not reversed, vacated, or annulled in the state of its 
rendition, and a judgment that is still subject to the control of the court in which it 
was rendered will not support an action here. Walker v. Garland (Tex. Com. App.) 
235 S. W. 1078; American Nat’l Bank v. Garland (Tex. Com. App.) 235 S. W. 562; 
McDaniel v. Belt (Tex. Civ. App.) 54 S.W.(2d) 592. 

[4] The appellant requested the submission of several issues inquiring whether 
Mrs. Standfier had any disease of the lungs at the time she made her application for 
insurance ;; whether she knew at that time that she had any ailment of the lungs; 
whether she concealed such fact from the defendant for the fraudulent purpose of 
procuring the insurance; and whether the defendant would have issued the policy if 
it had known that she had tuberculosis. The court refused these issues, and appel- 
lant assigns error based upon such refusal. 

We think the issue and finding of the jury, inquiring whether Mrs. Standfier 
misrepresented her state of health in her application for insurance under the policy, 
was the ultimate issue to be decided. The issues requested are evidentiary in their 
nature, and are comprehended in the issue and answer numbered “1” in the court's 
charge. We think we can dispose of this contention upon the theory that no suit 
was filed to cancel the pelicy until more than two years after its issuance. 24 Tex. 
Jur. 944, § 193. 

R. S. art. 4732, which contains the requisites of a life insurance policy to be 
issued in Texas, provides (subdivision 3) that the policy, or policy and application, 
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shall constitute the entire contract between the parties, and shall be incontestable not 
later than two years from its date, except for nonpayment of premiums, and which 
provision may, or may not, at the option of the company, contain an exception for 
violations of the conditions of the policy relating to naval and military service in 
time of war. 

The suit filed by appellant in the Oklahoma court, for the purpose of canceling 
the policy upon the ground of misrepresentation, was not filed until more than two 
years after the issuance of the policy, and no suit has been filed at all in Texas for 
that purpose. 

[5] While the appellant introduced some deposition testimony of doctors in 
Oklahoma to the effect that they had examined Mrs. Standfier and found symptoms 
indicating lung trouble in 1929, the record shows that she was carefully examined by 
the appellant’s medical examiner at Paris at the time she applied for insurance; that 
she was given a complete medical examination; that an independent investigation of 
her health was made by the company through its authorized examiner; and that the 
company relied upon the report of its physician. The appellant alleged that some 
three or four months after delivery of the policy the assured commenced “running a 
fever,” and that about the same time, through its duly authorized agent, they sought 
to have her again examined with the view of giving her further insurance; that soon 
thereafter the assistant secretary of appellant, C. H. Menge, and one of its examiners, 
Dr. L. A. McCombs, a member of defendant’s examining committee, called upon 
assured in an effort to induce her to surrender the policy; that they observed her, 
talked with her, and saw her then physical condition, and, after consultation between 
the two, they stated to the plaintiff, in the assured’s presence, that they would leave 
the policy as it was, and were satisfied with the assured as a risk; that thereafter, on 
or about March 1, 1933, the assured paid the second half of the second year’s pre- 
mium, which payment was accepted by the defendant herein, at which time the 
defendant had knowledge of the assured’s state of health, and that she had moved 
from Oklahoma to Lubbock, Tex., a distance of approximately 600 miles, in an 
effort to recover from tuberculosis; and that the defendant thereby waived any and 
all rights, if any it ever had, to void the policy. The allegations in substance as 
above are sustained by the evidence. 

The only three questions appearing in the application relating to tuberculosis are 
as follows: 

“5. Have you, during the past year, resided or been intimately associated with 
any person suffering from tuberculosis? If so, give particulars and precautions 
taken.” Answered “No.” 

‘12. Have you ever suffered from any ailment or disease of the heart or lungs?” 
Answered “No.” , 

“15. Have there been any cases of insanity, tuberculosis, epilepsy or suicide in 
your family? If so, give details.” Answered “No.” 

No evidence was introduced which tended to show that the answer to either of 
said questions was not true. 

Dr. Krock testified that he examined Mrs. Standfier in 1930 and gave her a 
physical, a laboratory, and cystoscopic examination; that he gave her a complete 
clinical examination in order to determine what. if anything, she was suffering from; 
that he found no evidence of pulmonary tuberculosis at that time. 

The appellee testified that during the year 1930 his wife went to St. Johns Hos- 
pital, Fort Smith, Ark., remaining there four days, and was thoroughly examined 
and received no. treatment whatever, and that her health was good at the time of 
taking out the policy; that she had never complained of having any fever or any 
other symptom of tuberculosis, and had not aaieeel from any disease of any char- 
acter; that the first indication of tuberculosis was in June, 1932. Her son testified 
that at the time the policy was issued she was in good health, and was running the 
mercantile business belonging to herself and husband. 

The appellant alleged that it had notice in July, 1932, that Mrs. Standfier had 
consulted a physician and been treated for tuberculosis, and it was shown that there- 
after, on March 8, 1933, it accepted the second premium on the policy, presumably 
with full knowledge and notice of all the facts. This is a complete estoppel. 

[6,7] The appellant’s contention that appellee had no right to maintain this suit 
because of the want of necessary parties is without merit. The appelfee’s interest in 
the policy is separable. He alleged that the other beneficiaries were nonresidents of 
the state and beyond the jurisdiction of the court, that the assured had died in Texas, 
and he prayed for judgment for his interest in the policy. 
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In the case of Farrar v. Byars (Tex. Civ. App.) 250 S. W. 1048, 1050, it appears 
that Farrar qualified as community administrator, executed a bond with Spaulding 
and Harper as sureties, and thereafter sold the land and other property belonging to 
the estate, for which he had never accounted to the heirs. Suit was filed against him 
and his sureties, without making some of the children parties to the suit. It was 
contended there was a nonjoinder of parties, and that no recovery could be had 
against the sureties until all the children had been joined as plaintiffs. The court 
said: “It is true that all of the children of the deceased wife are proper parties to 
this suit, but are they necessary parties? Their interests in the proceeds of this 
estate were converted by their father. This interest was several and not joint. The 
amount due each child from this converted money is fixed by law and the value of 
neither dependent on the value of the other. If appellants desired to have the other 
children as parties to this suit so that the rights of all could be determined in one 
suit, they could have made them parties.” 

In the instant case there is no adjudication of the rights of appellee’s three chil- 
dren. We think this contention is without merit. 47 C. J. 65, par. 135. 

In Bailey v. Morgan, 13 Tex. 342, it is said: “Where the new parties are with- 
out the jurisdiction of the Court * * * the objection of want of parties will not, 
in general, be allowed to prevail; for, to require such persons to be made parties, 
would be equivalent to a dismissal of the suit; and would amount to a denial of 
justice.” 

According to First Nat’l Bank in Dallas v. Pierce, 123 Tex. 186, 69 S.W.(2d) 
756, 758, necessary parties are “only those persons without whose presence before 
the court no adjudication of any of the subject matter involved in the litigation can 
be had.” According to this definition, the children of appellee were not necessary 
parties to an action instituted to recover appellee’s interest in the policy. 

We find no reversible error, and the judgment is affirmed. 


SMARTT v. TEXAS MUT. LIFE INS. ASS'N. No. 13235. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 11, 1935. 
Rehearing Denied Nov. 1, 1935. 
87 Southwestern Reporter (2d) 333. 
INSURANCE. 

Whether life insurance association accepted check as payment of assessment, so 
as to preclude forfeiture for nonpayment when check was dishonored, held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Error from District Court, Tarrant County; Frank P. Culver, Jr., Judge. 

Action by Mrs. Bertha M. Smartt against the Texas Mutual Life Insurance 
Association. Judgment for defendant, and plaintiff appeals. 

Reversed and remanded. 

Thompson & Barwise and McDonald & Floyd, all of Fort Worth, for appellant. 

Cantey, Hanger & McMahon and F. T. Denny, all of Fort Worth, for appellee. 

DuNKLIN, Chief Justice. 

The Texas Mutual Life Insurance Association was duly incorporated under the 
laws of the state of Texas with authority to issue life insurance policies under the 
mutual assessment plan. Its principal office and place of business was in Waco, 
Tex. On November 29, 1932, it issued to Henry E. Smartt, then residing in Fort 
Worth, a.life insurance policy for the sum of $5,000 in favor of Mrs. Bertha M. 
Smartt, wife of the insured. Henry E. Smartt died on December 7, 1933, in Fort 
Worth, and this suit was instituted by the beneficiary to recover on the policy, and 
from a judgment in favor of the defendant on an instructed verdict she has pros- 
ecuted this appeal. 

According to the terms of the contract of insurance, payments were to be made 
to beneficiaries of the policies issued out of funds to be realized out of assessments 
against the policyholders in the sum of $5.50 payable upon the death of any policy- 
holder. 

The policy embodied these stipulations: 


“This insurance is granted in consideration of the application herefor, a copy of 
which is attached hereto, and hereby made a part of this contract, of the payment 
of the membership fee and each assessment which shall be levied by the officers ot 
the Texas Mutual Life Insurance Association upon the death of any member in 
this class within ten days of notice of such death and one assessment per year as 
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annual dues of $5.00 to be paid on or before the Ist day of October each year. * * * 

“In the event of lapse of this policy all benefits hereunder shall be forfeited 
until reinstatement of this policy has been approved by the association and written 
notice thereof received by the insured while alive and in good health. 

“The insured may apply for reinstatement upon lapsation of this policy, for 
any reason, by furnishing the Association evidence of good health satisfactory to 
the Association within nine days after it has lapsed and the payment of all past due 
assessments, provided, however, that the Association may reject any such applica- 
tion for reinstatement for any reason it deems sufficient. * * * 

“That his or her membership is based on his or her application, which applica- 
tion is filed in the office of the Texas Mutual Life Insurance Association and 
subject to the By-Laws of said Association which are made a part hereof.” 

Following was one of the by-laws of the insurance company: “A certificate of 
membership to become effective and be binding is conditioned upon the payment in 
full of the application fee having been actually received by said Association and 
upon the payment having been actually completed of subsequent assessments as 
may be levied by the officers of the Association on such certificates. Completion 
of payment of the Membership fee or any subsequent assessment shall be condi- 
tioned upon any check or instrument, tendered to cover such payment, being paid 
in accordance with tts tenor and a bona fide remittance made to cover such pay- 
ment.” (Italics ours.) 

The record shows that for all assessments levied against Smartt’s policy, he 
mailed to the defendant at Waco his checks drawn on the First National Bank of 
Fort Worth, Tex., and as soon as they were received by the defendant they were 
deposited in defendant’s bank in Waco and credit given therefor on defendant’s 
books as of the date of receipt of those checks, although the defendant did not 
mail to Smartt its receipt acknowledging credits for those assessments. 

An assessment was made on July 21, 1933, and Smartt’s check therefor was 
dated and mailed on July 3lst, which was within the ten days’ grace period. 
The defendant received that check on August Ist and then entered credit therefor 
on its books. The check was deposited in the defendant’s bank in Waco on 
\ugust 2d. A few days later the check was returned unpaid, and on August 7th 
the defendant wrote a letter to Smartt advising him of its dishonor and inclosed 
him a blank form of application for reinstatement of the policy. Thereupon 
Smartt filled out the application and mailed it to the defendant, together with his 
‘heck for the amount of the assessment. That check was dated August 11th and 
was received by defendant on August 15th. The application for reinstatement was 
then approved and notation made on defendant’s books of the reinstatement of 
Smartt’s policy as of date August 15th. Smartt was then advised by letter from 
the defendant that his policy had been reinstated. Thereafter all assessments on 
the policy were duly paid up to the date of Smartt’s death. 

In Smartt’s application for reinstatement of his policy, he stated that he was 
then in good health; and on the trial of the case it was admitted by plaintiff that 
that representation was untrue. 

The defense urged was that the original policy had lapsed for nonpayment of 
the assessment of July 21st within the option period, and that there could be no 
recovery on the reinstated policy because insured was not in good health at the time 
of its issuance. 

Upon the trial of the case defendant’s counsel stated in ,open court that no 
question was made of the failure to pay any of the assessments as required by the 
terms of the policy except the assessment levied on July 21st. 


In plaintiff’s original petition it was alleged that all assessments levied had been 
paid by Smartt in accordance with the terms of the contract, and in a supple- 
mental petition she alleged that the receipt of Smartt’s check, dated July 31st, and 
‘redit given therefor on August Ist on defendant’s books, amounted in law to an 
acceptance of that check as an unconditional payment of that assessment, with 
the further allegation that the same constituted a waiver by defendant of the right 
to declare and treat the original policy as forfeited by lapsation. 

The court sustained defendant’s exception to the plea of waiver and plaintiff 
excepted to that ruling. 

The question to be determined here is whether or not the evidence showed con- 
Cusively that the original policy was in fact forfeited before its reinstatement, as 
held by the court, or whether or not the evidence tended to show that the check of 
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date July 3lst, given in payment of the assessment of date July 21st, was accepted 
as payment therefor, as insisted by appellant. 

When the defendant accepted the check of date July 31st and entered credit 
therefor on its books, it did not notify Smartt that such acceptance was conditioned 
upon the payment of the check by the drawee bank upon presentation. And accord- 
ing to some authorities that course of dealing would amount to acceptance of the 
check as payment of the assessment, or necessarily a waiver of the right to deny 
such payment, independently of any plea of waiver. Indeed, if the check was 
accepted as payment that would estop defendant from thereafter claiming that the 
payment should have been in cash. In this connection it was shown by testimony 
of R. Q. Travers, defendant’s secretary at Waco, that Smartt’s checks for several 
prior assessments were received and credit given therefor on its books subsequently 
to the expiration of the ten days’ grace period, and which checks were not paid by 
the drawee bank until after defendant had given credit therefor; and no lapsation 
of the policy was claimed by the defendant by reason of such delay in receiving 
the cash on those checks. However, it was shown that the policy was declared 
lapsed for nonpayment of the assessment levied January 20th, within the grace 
period, and was reinstated on February. 15th by check of that date, which was paid 
by the drawee bank on February 18th. But appellee makes no contention that the 
policy was then forfeited. 

It is to be noted further that when the defendant received the check of date 
July 3lst on August Ist and gave credit therefor as of that date, it necessarily 
knew that some time would elapse before the check could be transmitted to the 
drawee bank and then paid, thus tending to show an intention to accept the check 
as payment of the assessment levied July 21st. 

In 24 Tex. Jur. p. 859, it was announced that payment of premiums on an insur- 
ance policy may be made by check, and if the insurer accepts the check or other 
instrument for payment of the money, the transaction constitutes a payment and 
prevents forfeiture, even though the paper be that of a third party or is not good 
at the time. To the same effect are State Life Ins. Co. of Indiana v. Little (Tex. 
Civ. App.) 264 S. W. 319 (writ refused); Texas Mutual Life Ins. Ass’n y. Love 
(Tex. Civ. App.) 66 S.W.(2d) 424; Texas Mutual Life Ins. Co. v. Munson, 2 
Posey, Unrep. Cas. 649. 

The case of State Life Ins. Co. of Indianapolis v. Nolen, 13 S.W.(2d) 406 
(Court of Civil Appeals), Id., 24 S.W.(2d) 22, 23, by the Commission of Appeals, 
involved the issue whether or not a check accepted for a premium would constitute 
payment. In that case the Commission of Appeals used this language: “We think 
the facts in this case raise an issue for the jury to pass upon as to whether or not 
the insurance company accepted the check in payment of the premium due, and the 
trial court was not justified, as a matter of law, in holding that Mrs. Nolen was 
entitled to a peremptory instruction against the insurance company.” 

In Equitable Life Assurance Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 
S. W. 625, the Supreme Court held that forfeiture is a harsh remedy which the 
insurance company may waive even though the right to claim forfeiture is expressly 
given by the terms of the policy. To the same eftect, see American Nat. Ins. Co. v. 
Ethel Cleveland (Tex. Civ. App.) 52 S.W.(2d) 327, affirmed by the Supreme 
Court October 9, 1935, 86 S.W.(2d) 217. 

As said by the Supreme Court in Decker v. Kirlicks, 110 Tex. 90, 216 S. WV. 385, 
386: “Forfeitures are harsh and punitive in their operation. They are not favored 
by the law, and ought not to be.” 

If the policy here involved had not been rightfully forfeited at the time it was 
reinstated, then Smartt’s contract of reinstatement was without consideration to 
support it. 

It is our conclusion that the evidence tended to show an acceptance of the check 
of date July 3lst as payment of the assessment of July 21st, and that the court 
erred in granting appellee’s motion for a peremptory instruction in its favor. 

Accordingly, the judgment of the trial court is reversed and the cause is 
remanded. 


On Motion for Rehearing. 

Appellee complains of the statement made in our original opinion that as soon 
as defendant received checks from Smartt for premiums on his policy he was given 
credit therefor on defendant’s books. We are now convinced that the testimony of 
R. Q. Travers, defendant’s secretary at Waco, who was the only witness on that 
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point, does not conclusively support that recital in our opinion. According to his 
testimony, whenever Smartt’s checks were received, witness would make entry, on 
his card kept to show the state of his account, a notation showing receipt of the 
check and date of such receipt, but would make no entry showing that the check 
was accepted as payment of the assessment. The checks were then deposited in 
defendant’s Waco bank for collection, and if honored by the drawee bank in Fort 
Worth, that would be treated as payment without any further notation on the 
books or notice to Smartt. But if the check was not paid by the drawee bank, 
then Smartt would be notified that his policy had lapsed and a blank application 
be sent to him to be filled out, and when the same was signed and returned and 
payment made of the necessary premiums therefor, his policy would be reinstated. 
However, other portions of his testimony tended to show that credit was given by 
the company for Smartt’s checks as soon as they were received. Such being the 
state of his testimony, it was a question for the jury to determine whether or not 
the check given for the assessment made July 21st was in fact accepted by the 
insurance company as payment of that assessment as soon as defendant received it. 

And as pointed out in the motion, the record shows that the policy was 
declared forfeited for nonpayment of another assessment levied May 19th, but 
it was thereafter reinstated on application of the insurer. 

With the foregoing corrections in our original conclusions, the motion for 
rehearing is overruled. 


HASSELL v. BROTHERHOOD OF LOCOMOTIVE FIREMEN AND 
ENGINEMEN. No. 1912—6462. 
Commission of Appeals of Texas, Section A. Nov. 20, 1935. 
87 Southwestern Reporter (2d) 468. 
1. INSURANCE. 


Provision of constitution of organization of railroad enginemen for payment of 
compensation for total and permanent disability, incapacitating member for per- 
formance of all manual labor because of loss of hand, held to provide for compen- 
sation for disability which rendered member substantially incapacitated from per- 
forming any occupation involving manual labor, in view of preceding provision for 
compensation for disability caused by loss of hand incapacitating member from pur- 
suing occupation of railroad fireman. 

(For other cases, see Insurance, Dec. Dig. § 791[2].) 

2. INSURANCE. 

In action against voluntary labor organization for monthly benefits on account 
of total disability to perform all manual labor on account of amputation of arm, 
evidence held sufficient to raise fact issue as to total and permanent incapacity of 
plaintiff to perform all manual labor within provision of constitution providing for 
compensation for such disability. 

(For other cases, see Insurance, Dec. Dig. § 825[3].) 


Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

Action by M. O. Hassell against the Brotherhood of Locomotive Firemen and 
Enginemen. To review a judgment of the Court of Civil Appeals [56 S.W.(2d) 
223] reversing a judgment for the plaintiff, the plaintiff brings error. 

Judgment of Court of Civil Appeals reversed and remanded. 

Webb & Webb, of Sherman, for plaintiff in error. 

John T. Suggs, R. W. Stoddard, and J. T. Suggs, Jr., all of Denison, for defend- 
ant in error. 


WILLIAMSON v. SUPREME FOREST WOODMEN CIRCLE. No. 13244. 
Court of Civil Appeals of Texas. Fort Worth. Oct. 18, 1935. 
Rehearing Denied Nov. 15, 1935. 

87 Southwestern Reporter (2d) 500. 


INSURANCE. 

Insurer held not liable on fraternal benefit policy of insured who became insane, 
and failed to pay assessments, under by-law providing for payment of assessments 
for insane person by insurer, where there was no satisfactory evidence of at least 
two physicians that insured was insane and incapable of attending to payment of 
dues, or that insured was unable to pay at time when insured was three months in 
arrears, as required by by-law. 

(For other cases, see Insurance, Dec. Dig. § 754.) 
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Appeal from District Court, Tarrant County; Bruce Young, Judge. 
Suit by C. A. Williamson against the Supreme Forest Woodmen Circle. From 
a judgment for defendant, plaintiff appeals. 

Affirmed. 
McLean & Thompson and Mack & Mack, all of Fort Worth, for appellant. 


Earle R. Stiles, of Omaha, Neb., and Lightfoot & Robertson, of Fort Worth, 
for appellee. 


Brown, Justice. 

Appellant is the husband of Mrs. Mary E. Williamson and beneficiary in a 
fraternal benefit insurance policy issued by appellee on his said wife. 

The cause is before us on an agreed statement of facts, the most material to a 
determination of the issues presented being as follows: That the insured became a 
member of appellee circle May 9, 1907, and remained in good standing up to and 
including October 1, 1909, when she was duly adjudged insane in the county court 
of Tarrant county, Tex.; that appellant paid all monthly dues and assessments 
chargeable to his insane wife until June 1, 1915, at which time he ceased making pay- 
ments, and the insured was suspended because of such default, remaining suspended 
until her death, on July 30, 1932; that proof of her death was duly made to appellee 
and the suit timely brought on the certificate; that no proof of the insanity of the 
insured was made, or of the other facts provided for in the old section of the 
by-laws of the circle which concerns insane members, and is as follows: 

“Insane Members.” 

“Section 124: Upon satisfactory evidence of at least two physicians that a 
beneficiary member of this Order is insane and totally incapable from such insanity 
to attend to the payment of his or her dues and assessments, and in addition thereto 
financially unable to pay the same, the Grove of which he or she is a member shall 
pay the same from the General Fund, or if a member-at-large, then the Supreme 
Forest shall pay from its General Fund all arrearages since he or she became 
insane and incapable; provided, he or she shall not have been in arrears more 
than three months.” 

That the above by-law was repealed on July 15, 1913. 

Appellant brought suit on the certificate of insurance, and judgment was denied 
him. He has appealed, and predicates his right to recover on the provisions of the 
old by-law (section 124, supra), which was in force when his wife became a member 
of the circle. 

We need not pass upon the question of whether a by-law may be repealed or 
changed, so as to bind a member who has become insane while such by-law was in 
full force; our decision rests upon the plain terms of the by-law, upon which appel- 
lant relies for recovery. 

No satisfactory evidence of at least two physicians, that the insured was insate 
and incapable of attending to the payment of her dues, was furnished, and no proof 
made that she was financially unable to pay the same, at a time when she was not 
more than three months in arrears; in fact these matters have been brought to 
the attention of appellee about seventeen years after the last payment of dues and 
assessments was made. 

This same by-law was construed by the Court of Civil Appeals for the Fifth 
District in Sovereign Camp, W. O. W. v. Wagnon, 164 S. W. 1082, and a writ of 
error expressly refused by the Supreme Court. Upon the authority of that opinion, 
the judgment of the district court should be affirmed. 

Judgment affirmed. 
Martin, J., not sitting. 


PHILADELPHIA LIFE INS. CO. v. ERWIN. 
Supreme Court of Appeals of Virginia. Nov. 14, 1935. 
182 Southeastern Reporter 209. 
1. INSURANCE. 


Allegations of plaintiff's notice of motion in action to recover disability benefits 
under insurance contract, that insurer was indebted to plaintiff under policy issue 
on application dated December 2, 1931, upon surrender of 5-year term policy which 
plaintiff had carried with insurer from January 20, 1927, that plaintiff was totally 
disabled while policy was in force on January 23, 1932, and had been so disabled for 
three months next preceding January 23, 1932, held to show that disability for which 
plaintiff sought to recover occurred while 5-year policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 635.) 
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2, INSURANCE. 

Life policy issued in exchange for and upon expiration of term policy held merely 
a continuation of original policy, where policies were based upon same application 
and medical examination, bore same number and contained similar disability pro- 
visions, and exchange was made in accordance with provisions of term policy, and 
hence insured was entitled to disability benefits for disability occurring during con- 
tinuance of term policy, although requirement that disability must have existed for 
three months was not met until after expiration of term policy. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Hudgins and Browning, JJ., dissenting. 

Error to Circuit Court, Mecklenburg County. 

Action by Walter C. Erwin against the Philadelphia Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. 

Affirmed. 

oar Campbell, C. J., and Hudgins, Gregory, Browning, Chinn, and 
Eggleston, J. 

Henry C. Strickland, of Angier, N. C., and Irby Turnbull, of Boydton, for 
plaintiff in error. 

Robert Thomas and Gordon B. Ambler, both of Richmond, and John Y. 
Hutcheson, of Boydton, for defendant in error. 

Curinn, Justice. 


This action was brought by Walter C. Erwin to recover $50 per month disability 
benefits under an insurance contract with the Philadelphia Life Insurance Company. 
There was a verdict and judgment in favor of the plaintiff below for the sum of 
$600, being $50 per month for the period of 12 months from April 20, 1932, until the 
institution of this action on April 25, 1933. 


The notice of motion alleges that judgment would be asked for $50 a month 
from January 23, 1932, “under and by virtue of that certain contract of insurance in 
writing made by you on my life, wherein you insured me in the sum of $50.00 a 
month against total disability occurring while said contract of insurance was in 
force, and wherein you further insured me in the sum of $5,000.00 against death 
occurring while said contract of insurance was in force, which said policy or contract 
of insurance is numbered 92703, and was issued by you to me on my application 
dated December 2, 1931, and upon my surrender of that certain five-year term pol- 
icy which I had carried with your said company from January 20, 1927, the grounds 
of my said claim being that while my said policy of insurance was in force, on 
January 23, 1932, I was totally disabled by reason of pulmonary tuberculosis and 
nervous and mental trouble, and thereby prevented from engaging in any occupation 
or employment and from performing any work for compensation or profit, and had 
been so disabled for the period of three months next preceding said date of Janu- 
ary 23, 1932, and have continued to be totally disabled since that date, and that I 
have performed all the conditions required of me under said policy and have violated 
none of its prohibitions. * * *” 

Filed with the notice of motion is a policy of insurance for $5,000 on the life 
of Walter C. Erwin, dated January 20, 1932. Attached to the policy is an “Addi- 
tional Provision,” whereby the company promised to pay the insured $50 a month 
for total disability, beginning with the fourth month from the commencement of 
said disability, upon proof “that the insured has, while both said policy and this 
additional provision are in full force, * * * become totally disabled as a result 
of bodily injury or disease occurring after the issuance of this additional provision 
aud after the initial premium payment hereunder. * * *” 

There is also attached to the policy the following paper signed by the insured 
and his wife, who were therein named beneficiaries : 

“Philadelphia Life Insurance Company 
“Home Office, 111 North Broad St., Philadelphia 
“Release of Old Policy for New Policy 

“In the matter of Policy No. 92,703 in the Philadelphia Life Insurance Com- 
pany for Five Thousand Dollars, issued January 20th, 1927, on the life of Walter 
C. Erwin on the Five Year Term, non participating, non renewable plan with dis- 
ability and double indemnity benefits. 

__ We hereby surrender, release and discharge the Company from any and all 
liability, claims and demands whatsoever, of, in and to the above policy in considera- 
tion of receiving from the Company a new policy on the same life for Five Thou- 
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sand Dollars dated January 20, 1932, on the Ordinary Life Preferred Risk. Par. 
ticipating plan with disability and double indemnity benefits and at the premium of 
$141.00, payable semi-annually. 

“It is expressly understood and agreed that, in this exchange of policies, the 
new policy described above is issued on the basis of the application for the original 
policy, which application shall be taken and considered as the application for said 
new policy and a part of the new contract of insurance.” 

[1] Plaintiff alleged in his bill of particulars, and proved, that he had been 
totally disabled from October 1, 1931. This is conceded by the insurance company, 
but it is contended that the action is based entirely on the policy and disability pro- 
vision dated January 20, 1932, issued after the disability occurred, and therefore, 
under the terms of that provision, plaintiff cannot recover. 

The plaintiff contends on the other hand that the disability for which he seeks 
to recover occurred after the issuance of the term policy of January 20, 1927, 
referred to in the notice of motion, which said policy was in force at the time he 
became totally disabled on October 1, 1931, ad continued in force until it was sur- 
rendered to the company in exchange for the new policy and disability provision 
dated January 20, 1932, which last-named policy is but a continuation of the 5-year 
term policy which expired on that date. ; 

Upon a careful consideration of the pleadings and the record, we do not think 
the plaintiff's contention that the action is based entirely upon the policy of January 
20, 1932, should be sustained. The notice of motion alleges that the defendant is 
indebted to the plaintiff for total disability occurring under his policy or contract of 
insurance No. 92,703, “issued by you to me on my application dated December 2, 
1931, and upon my surrender of that certain five year term policy which I had 
carried with your said company from January 20, 1927, the grounds of my said 
claim being that while my said policy of insurance was in force on January 23, 
1932, I was totally disabled * * * and had been so disabled for the period of 
three months next preceding said date of January 23, 1932.” 

It necessarily follows from the above allegation (1) that the 5-year term policy 
of January 20, 1927, therein mentioned, did not expire until January 20, 1932; and 
(2) since plaintiff had been totally disabled for at least “three months next preced- 
ing January 23, 1932,” said disability must have occurred while said term policy was 
in force. We, therefore, think that while the pleadings might have been more 
specific in that respect, the allegations of the notice sufficiently show that the dis- 
ability for which plaintiff seeks to recover occurred while the 1927 policy was in 
force and not after the new policy was issued, as defendant contends. 

It is argued that even if the notice of motion is sufficient to show that the 
plaintiff was claiming disability benefits under the policy dated January 20, 1927, it 
— be said what those benefits are because the policy was not produced in 
evidence. 

In the so-called release attached to the policy of January 20, 1932, it is stated 
that policy No. 92,703, in the Philadelphia Life Insurance Company for $5,000, was 

‘issued to the plaintiff on January 20, 1927, on the 5-year term, nonparticipating, non- 
renewable plan, with disability and double indemnity benefits, which said policy was 
surrendered to the company in consideration of_a new policy for the same amount 
dated January 20, 1932, “on the Ordinary Life Preferred Risk, Participating Plan, 
with disability and double indemnity benefits, at the premium of $141, payable semi- 
annually. Said release also expressly states: “That the new policy described above 
is issued on the basis of the application of the original policy, which application 
shall be taken and considered as the application for said new policy and a part ot 
the new contract of insurance.” 

The application for the original policy of January 20, 1927, is attached to the 
new policy of January 20, 1932, and made a part thereof. It is also shown by the 
parol evidence and not controverted that the application for disability benefits under 
the policy of 1927 was made by the plaintiff in December, 1931, to T. E. Warriner, 
agent of the insurance company who had negotiated the original policy, and a request 
that the term policy should be converted at its expiration on January 20, 1932, was 
made at the same time; but Mr. Warriner advised the plaintiff to wait until the 
new policy was issued on January 20, before putting in his claim for disability 
benefits. It may here be said that counsel for the company claims that Mr. Warrinet 
was not acting as agent of the company at that time, but there is no evidence to that 
effect, and it was testified that he continued to look after the business he had writ- 
ten when he was agent. Accordingly he had received the term policy from the 
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plaintiff for exchange, and the company sent him the new policy to be delivered to 
the insured. 

The record, therefore, shows that the term policy of 1927 contained a disability 
provision, and was surrendered to the company at the expiration of the said five 
years on January 20, 1932, in exchange for the ordinary life policy of that date con- 
taining a disability provision, based upon the same application, the same medical 
examination, and bearing the same number. That this exchange was made in 
accordance with the original contract, and that the disability provision in the old 
policy was similar to that in the new, may we think be plainly inferred from the 
pleadings and the facts and circumstances shown by the record. In fact, the defend- 
ant does not undertake to deny or in any way controvert the truth of these infer- 
ences. Nor has the defendant company any right to complain because the original 
policy itself was not produced. It had taken the policy from the plaintiff and issued 
a new one to him under the circumstances above detailed, and it is quite evident that 
in surrendering the policy the plaintiff acted in good faith and in accordance with 
its terms. If, therefore, the contention of the plaintiff as to the terms of the policy 
is not correct, it lay within the power of the company to produce the policy to 
show the contrary. From the fact that it did not do so, it may fairly be presumed 
that the production of the policy would have been in plaintiff’s favor. 

[2] Under the foregoing circumstances, we think the evidence amply sufficient 
to sustain the contention of the plaintiff that the policy of the insured sued on was 
but a continuation of the original policy and not a new and separate contract. That 
an insurance contract issued in fulfillment of a term contract of insuraace does not 
constitute a new contract, but is simply a continuation of the old or original con- 
tract, seems well settled. 

As said in the case of AXtna Life Insurance Company v. Dunken, 266 U. S. 389, 
45 S. Ct. 129, 132, 69 L. Ed. 342: 

“The second policy here * * * was issued not as a result of any new nego- 
tiation or agreement but in discharge of preexisting obligations. It merely fulfilled 
promises then outstanding; and did not arise from new or additional promises. 
The result in legal contemplation was not a novation but the consummation of an 
alternative specifically accorded by, and enforceable in virtue of, the original con- 
tract.” See, also, Tayloe v. Merchants’ Fire Ins. Co., 9 How. 390, 405, 13 L. Ed. 
187; Carter v. Standard .Acc. Ins. Co., 65 Utah 465, 238 P. 259, 41 A. L. R. 1495. 

In the case of Silliman v. International Life Insurance Co., 131 Tenn. 303, 174 
S. W. 1131, 1132, L. R. A. 1915F, 707, the insured took out a life insurance policy 
for five years which provided that he might at any premium date exchange it for 
any form of policy then in use at the premium fixed by his age at the time the 
exchange was made or at the age of the original policy by paying the difference in 
premiums for the past years, with interest. The policy also provided that in case of 
suicide within one year from its date the company would be liable only for the 
return of the amount of the premiums already paid. After carrying the policy for 
four years, the insured surrendered the same to the company in exchange for a 
converted policy. The new policy provided that in case of “suicide within one year 
from the date on which this insurance begins” the limit of recovery shall be the 
return of the premiums already paid. The insured committed suicide within less 
time than a year after the exchange of policies was made, and the company denied 
liability, except to the extent of the premiums paid under the new policy. In that 
case the court held that the two policies were, in effect, one and the same contract, 
and that the insurance came within the meaning of the suicide of the second at the 
time of the issuance of the original policy. The court stated: 

“Tt seems to us quite clear that under the facts stated the new policy was but a 
continuation of the same insurance contract. It was based on the old application 
and the old medical examination, and the new terms were in strict accord with the 
Provisions of the first policy, granting to the insured the right to make just such a 
selection to take the place of the original form.” 

See, also, McDonnell v. Alabama Gold Life Insurance Company, 85 Ala. 401, 5 
So. 120, 125, in which case the court said: 

_ .“The onus is on the defendants to show that the taking of the new policy was 
in discharge of the contract evidenced by the first policy, or that it was a novation; 
the whole question being one of intention to be established by facts.” 

In the case of Rosenberg v. Equitable Life Assurance Society of United States, 
193 N. C. 126, 136 S. E. 364, the insured had been carrying three $5,000 term policies 
with disability and double indemnity provisions, and with the right reserved to 
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him to exchange these policies for converted life insurance without any further 
medical examination. On his application to change the three term policies for a 
converted life policy carrying disability and double indemnity provisions, the com- 
pany offered to provide the insured with the stated amount of converted life insur- 
ance, but declined to issue him a policy carrying disability insurance without under- 
going further physical examination. The insured brought suit to compel specific 
performance on the part of the company, namely, to compel the company to issue 
him $15,000 of converted life insurance with disability and double indemnity pro- 
visions without requiring him to stand any further physical examination, and on 
the trial of this case the court found in favor of the insured and required the com- 
pany to issue the insurance requested. 

In Wamboldt v. Reserve Loan Life Insurance Company, 191 N. C. 32, 131 S. E. 
395,45 A. L. R. 1360, there was a rider attached in 1921 to a policy which had been 
issued in 1915. The insured became partly blind a few months before the rider was 
attached to the policy, and the question was of what date the attached rider became 
effective; when it was attached in 1921, or the date of the policy in 1915. The court 
in that case held that the rider was subject to and dated from the date of the 
original policy with reference to the incontestability law, and required the payment 
of the claim for blindness occurring just a few months before the rider was attached 
to the policy. 

It may be finally said that the insured paid the premiums for the disability bene- 
fits under the old policy from January 20, 1927, to January 20, 1932; that this policy 
was in force at the time he became totally disabled, and before the term policy was 
exchanged for the new policy. 

It is, therefore, clear that plaintiff was entitled to the disability benefits accruing 
to him by virtue of his policy, beginning three months after October 1, at the time 
he requested Mr. Warriner in December, 1931, to assist him in making application 
for the benefits, and in exchanging the term policy for the new one to which he 
was also entitled. That plaintiff is so entitled is not denied or in any way contro- 
verted by the defendant, nor is it claimed that the defendant is released from its 
obligations by the rider; neither does it seem to us that such a claim could be made 
in good faith under the circumstances. 

As already said, the only defense offered is based upon the technical ground 
that the plaintiff declared on the 1932 policy alone, and cannot recover under that 
contract because he became totally disabled before same was issued. For the rea- 
sons stated, we do not think this defense should be sustained, and the judgment of 
the court below is, therefore, affirmed. 

Affirmed. 

Hudgins and Browning, JJ., dissenting. 

Hudgins, Justice, dissents. 


STAUFFER v. NORTHWESTERN MUT. LIFE INS. CO. No. 25483. 
Supreme Court of Washington. Nov. 18, 1935. 
51 Pacific Reporter (2d) 390. 
3. INSURANCE. 


Where insured was entitled to loan on mutual life policy at not to exceed 6 
per cent. interest, payable annually, insurer could not exact payment of more than 
simple interest in absence of new consideration therefor. 

(For other cases, see Insurance, Dec. Dig. § 179%. 

5. INSURANCE. 

Where, by terms of mutual life policy, insured was entitled to loan thereon at 
not to exceed 6 per cent. interest, payable annually, insurer’s incorporation in note 
of provision that interest not paid when due should be added to principal and bear 
interest accordingly held without consideration and void. 

(For other cases, see Insurance, Dec. Dig. § 17914.) 

En Banc. 

Appeal from Superior Court, Srchomish County; Guy P. Alston, Judge. 

Action by Kate Stauffer, as administer: tri of the estate of Joseph E. Stauffer, 
deceased, against the Northwestern Mutual Life Insurance Company. From an 
adverse judgment, plaintiff appeals. 

Reversed, with direction. 

G. D. Eveland and Clarence J. Coleman, both of Everett, for appellant. 





Life Stauffer v. Northwestern Mutual Life Ins. Co. 


Allen, Froude & Hilen, of Seattle, for respondent. 

STEINERT, Justice. 

Plaintiff brought this action to recover upon a life insurance policy. Defendant 
demurred to the complaint, but subsequently tendered and paid into the registry of 
the court, as and in full settlement of all liability under the policy, an amount less 
than that sued for in the complaint. Plaintiff refused to accept the tender, but 
insisted upon recovery of the full amount prayed for and, accordingly, elected to 
stand upon her complaint. Defendant thereupon moved for judgment on the 
pleadings, and the court, being of the opinion that the complaint did not state a 
cause of action for any sum in excess of the amount tendered, gave judgment in 
that amount but denied recovery for any sum in excess of the tender. Plaintiff has 
appealed from so much of the judgment as constitutes a dismissal of her claim for 
a greater amount. 

Stated in their chronological order, the facts as set forth in the complaint are 
these: January 14, 1905, the respondent insurance company issued and delivered 
its policy of life insurance in the sum of $5,000 to Joseph E. Stauffer, the insured 
named therein. The policy contained a loan provision reading as follows: “If 
this Policy has not been extended as term insurance, the Company will loan up 
to the amount indicated in the Table below for the number of years the Policy 
has been in full force at not to exceed six per cent. annual interest, upon a sat- 
isfactory assignment of the Policy to the Company as collateral security, and sub- 
ject to the regulations of the Company relating to Policy loans.” (Italics ours.) 

According to the table referred to, the loan value of the policy after it had been 
in force-for seven years was $1,280; its cash surrender value at that time was 
$1,425. 

At the time of the issuance of the policy, the respondent, according to the 
complaint, had not adopted any regulation for charging more than simple interest 
on loans made by it upon its policies. 

June 6, 1911, Mr. Stauffer borrowed from the company the sum of $1,280, 
which was the full amount that could be borrowed on the policy at that time. The 
transaction was evidenced by a single written instrument which, in form, was a 
promissory note with a supplementary agreement subjoined, both signed by Mr 
Stauffer. That instrument reads as follows: 

“The Northwestern Mutual Life Insurance Company 
“$1,280 Milwaukee, Wis., June 6, 1911. 

“For value Received I, Joseph E. Stauffer promise to pay to the order of The 
Northwestern Mutual Life Insurance Company at its office in the City of Mil- 
waukee, in the State of Wisconsin, the sum of One Thousand two hundred eighty 
Dollars, with interest thereon from the date hereof until paid at the rate of six 
per cent. per annum, payable annually. 

“Payment of this note, or of any part not less than Fifty (50) Dollars, may be 
made at any time. 

“Toseph FE. Stauffer. 

_ “In consideration of the loan evidenced by the foregoing note and as security 
for the payment of the same, both principal and interest, I Joseph E. Stauffer 
hereby assign, transfer and set over to The Northwestern Mutual Life Insurance 
Company, Policy No. 607309, issued by said Company, on the life of said Joseph 
E. Stauffer and all dividend additions thereto. : 

_ “In the case of the non-payment of any interest on said note when due, such 
interest shall be added to and become a part of the principal of said note and shall 
bear interest at the rate aforesaid, and if and whenever on any day the amount of 
such principal together with the interest accruing upon the same shall equal the 
then cash surrender value of said policy and dividend additions thereto if any, the 
said policy and dividend addition shall thereupon become void without action on 
the part of said Company and be deemed surrendered in consideration of the 
cancellation of said loan. 

“If said policy shall become paid-up insurance, said loan will be continued 
under the terms hereinbefore provided, but if said policy shall become extended 
term insurance, the existing indebtedness under said loan shall be adjusted as 
Provided in said policy. 

_ “This assignment may be terminated at any time upon payment in cash of the 
Principal and interest of said loan. 
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“In witness whereof, I have hereunto set my hand and seal the 6th day of 

June, A. D. 1911. 
“Joseph E. Stauffer [Seal] 
“Signed and delivered in presence of: 
“Myron S. Norway 
“Wm. E. Simm 
“Witnesses.” 

The policy, which by reference was made a part of the complaint, contained a 
further provision to the effect that if any indebtedness should exist against the 
policy, then the loan and cash values would be reduced to the extent of such 
indebtedness and the amount of the insurance would be reduced in the ratio of 
the indebtedness to the reserve for such insurance. 

No interest was ever paid on the note, and in consequence thereof, respondent, 
proceeding under the terms of the subsequent agreement, added the interest to, 
and made it a part of, the principal, to bear interest at the rate of 6 per cent. 
per annum from the time of such addition. 

Mr. Stauffer died September 26, 1933, and appellant thereafter became the 
administratrix of his estate. 

The respondent deducted from the face amount of the policy the principal of 
the loan plus interest compounded annually, and tendered the balance im full pay- 
ment. The appellant refused to accept the amount tendered, claiming that under 
the terms of the policy the insured was entitled to obtain the loan at simple interest, 
and that therefore the subsequent note and agreement, taken together, were with- 
out consideration so far as compound interest was concerned. The amount in 
controversy is $2,081.46, which appellant claims is interest in excess of what respon- 
dent was entitled to charge upon the loan. 

The question here is whether the insurance company was entitled to charge 
compound interest or only simple interest. 


The respondent contends that, under the provision of the policy, first above 
quoted, the insured was required, and could have been compelled, to pay the interest 
upon his loan annually, whereas, by the subsequent agreement, the only effect of 
nonpayment of interest was to have it added to the principal, and thus cumulate 
the principal until it equaled the cash surrender value of the policy. The consid- 
eration for the privilege of deferring the payment of interest,srespondent contends 
constituted a sufficient consideration for the charging of compound interest. The 
appellant, on the other hand, contends that the provision of the policy called for a 
straight simple-interest bearing loan, the interest to run concurrently with the prin- 
cipal and both to be payable at the same time, and that therefore there was no con- 
sideration for the superadded charge made under the subsequent note and agree- 
ment. 

For the purpose of the argument we shall assume, as respondent contends, that 
the words “at not to exceed six per cent. annual interest,” contained in the provi- 
sion of the policy above quoted, mean interest at a rate not to exceed 6 per cent. 
per annum, payible annually. Upon that construction of the policy the insured was 
entitled to a loan of $1,280, upon which he would have been required to pay the 
interest annually. He would not, however, have been required to pay more than 
simple interest on the loan. Had the loan then been made according to the terms 
of the policy, the company would have the right to bring suit for the interest when 
due, if unpaid, but that would have been its only right, at least until such time as 
the indebtedness on the loan equaled or exceeded the loan value or cash value of 
the policy. 

[1] Under the original terms of the contract of insurance, there was no agree- 
ment or obligation on the part of the insured to pay compound interest. To create 
an obligation to pay compound interest there must be a direct promise to do sO, 
and it is not enough that the note or contract merely provide for annual payment 
of interest. Cullen v. Whithan, 33 Wash. 366, 74 P. 581; Lacey & Co. v. McCarthy, 
168 Wash. 579, 13 P.(2d) 11. 

[2] The first suggestion of any obligation to pay compound interest appears in 
the subsequent note and agreement. To that extent, therefore, the subsequent 
agreement modified the original terms of the policy. The rule is well settled in this 
state that if a contract has been executed by one of the parties thereto, it cannot be 
modified except by an agreement supported by new consideration. Tacoma 
Eastern Lumber Co. v. A. B. Field & Co., 100 Wash. 79, 170 P. 360; Hunters Cat- 





Life] Shaw et al. v. Sovereign Camp, W. O. W. 805 


tle Co. v. Carstens Packing Co., 129 Wash. 377, 225 P. 68; Vigelius v. Vigelius, 169 
Wash. 190, 13 P.(2d) 425; Fuller v. Deacon, 172 Wash. 489, 20 P.(2d) 843. 

[3] Mr. Stauffer, having paid the premiums for seven consecutive years, was 
entitled by the original terms of the policy to a loan at a rate of interest not to 
exceed 6 per cent. per annum, payable annually. Having performed his part of the 
contract, he was entitled to have respondent perform its part. The respondent 
could not thereafter impose an additional burden upon the borrower without some 
moving consideration therefor. Bozeman’s Adm’r v. Prudential Insurance Co., 130 
Ky. 572, 113 S. W. 836; Hubbard v. Equitable Life Assurance Society, 81 W. Va. 
663, 95 S. E. 811, 4 A. L. R. 886. 

[4] So, then, we are brought to the question whether there was any consid- 
eration for the subsequent note and agreement in so far as they required payment 
of compound interest. The only consideration that is suggested in the briefs, or 
that could be suggested, is that by the terms of the subsequent agreement Mr. 
Stauffer was relieved of the obligation to pay the interest annually, and was given 
the option of having the interest added to, and becoming a part of, the principal. 
The difficulty with this contention is that the subsequent agreement is not couched 
in terms of an option at all. It merely provides that if the interest is not paid 
when due it shall be added to, and become a part of the principal. By that agree- 
ment the company did not waive its right to sue for the overdue.interest. To the 
contrary, it acquired the additional right to have the interest added to the principal. 
Whatever option may be implied in the terms of the subsequent agreement is one 
running in favor of the insurance company, not in favor of the insured. Where 
a note or contract contains an express promise to pay interest at stated periods, 
followed by a provision that if the interest is not so paid it shall be added to the 
principal and draw interest accordingly, the payee in the note or contract does not 
waive or lose his right to sue for the unpaid interest when due. Carter v. Carter, 
76 Iowa, 474, 41 N. W. 168; Fox v. Gray, 105 Iowa, 433, 75 N. W. 339; Rowe v. 
Schertz, 74 Mo. App. 602; Waples v. Jones, 62 Mo. 440; Meyer v. Graeber, 19 
Kan. 165; Graves v. Davidson, 334 Mo. 882, 68 S.W.(2d) 711. 

[5] It must, therefore, be held that there was no consideration for the subse- 
quent agreement by the insured to pay interest on interest. Since there was no 
consideration therefor, the agreement is not enforceable in that respect. With that 
feature of the case eliminated, the complaint stated a cause of action, and the 
demurrer should not have been sustained. 

The judgment is reversed, with direction to the trial court to overrule the 
demurrer. 


Holcomb, Blake, Beals, Tolman, Main, and Mitchell, JJ., concur. 


SHAW et. al. v. SOVEREIGN CAMP, W. O. W. C. C. No. 530. 
Supreme Court of Appeals of West Virginia. Oct. 15, 1935. 
182 Southeastern Reporter 82. 
INSURANCE. 


_. Fraternal life certificate held void, where insured’s death resulted from wrong- 
ful act of designated beneficiary, under constitution and by-laws so providing, 
although such beneficiary was not eligible to take under regulations of association 
because she was not insured’s lawful wife. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Syllabus by the Court. 

The constitution and by-laws of a fraternal society provides that a certificate 
of life insurance issued by it to any of its members shall become null and void in 
event the death of the insured is caused by the wrongful act of the “beneficiary or 
beneficiaries.” Held, that the provision is operative where the death of the 
insured results from the wrongful act of the designated beneficiary, although such 


beneficiary may not be legally eligible under the statute and the regulations of the 
association. 


Case Certified from Circuit Court, Wood County. 
Action by notice of motion by Floyd E. Shaw and another against the 


Sovereign Camp of Woodmen of the World. Demurrers to the special replications 
sustained, and the ruling certified for review. 


Affirmed. 
E: B. Pennybacker, of Parkersburg, for plaintiffs. 
Ambler, McCluer & Ambler, of Parkersburg, for defendant. 
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Litz, President. 

This is an action by notice of motion for judgment on a certificate of life 
insurance for $1,000 issued by defendant, Sovereign Camp of Woodmen of America, 
to Arthur A. Shaw, a member of the association, and brother of plaintiffs, Flovd 
E. Shaw and Charles W. Shaw. The certificate was issued originally February i5, 
1908, designating Anna M. Shaw, wife of the insured, beneficiary. She having died 
in February, 1933, the insured entered into a second marriage April 25, 1933, with 
ene Ida Mae McAtee, who had theretofore, on March 7, 1933, obtained a divorce 
irom James M. McAtee, a former husband, in the circuit court of Wood county, 
W. Va. The decree of divorce prohibited the remarriage of each of the parties, 
except to each other, for six months, in accordance with Code 1931, 48-2-22, A 
new certificate, payable to Ida Mae Shaw, as wife of insured, was issued, in lieu 
of the original, May 24, 1933. The insured was murdered by the beneficiary, Ida 
Mae Shaw, June 20, 1933. The constitution and by-laws of the association provide 
that the certificate of insurance shall be forfeited if the death of the insured be 
caused by the intentional act of the “beneficiary or beneficiaries or any of them,” 
and that if all of the beneficiaries designated in the certificate shall die before 
the insured, and no new designation is made, the benefits under the certificate 
shall be paid to the distributees of the estate. The defendant filed two special 
pleas, denying liability, based upon the provision of the constitution and by-laws 
of the association forfeiting the certificate of insurance for death of the insured 
by the beneficiary. ‘In special replications to the pleas, plaintiffs contend that 
the forfeiture provision is not applicable because Ida Mae Shaw, designated as 
beneficiary in the certificate, was not the lawful wife of the assured. The trial 
court sustained demurrers to the special replications and certified the ruling to this 
court for review under Code 1931, 58-5-2. 

This court held, by divided opinion, in Hall v. Baylous, 109 W. Va. 1, 153 S. E. 
293, 69 A. L. R. 527, and McManus v. State Compensation Commissioner, 113 
W. Va. 566, 169 S. E. 172, that a marriage entered into by a divorced person 
in violation of the statute is void without judicial decree. Whether Ida Mae Shaw 
was an eligible beneficiary either as the wife or a dependent of the assured, we 
are, nevertheless, of opinion that the certificate of insurance has been forfeited by 
her unlawful act resulting in his death. 

As was stated in Gerling v. Agricultural Insurance Co., 39 W. Va. 689, 20 S. E. 
691, 695: “The courts” must give the contract of insurance a “fair, and rational 
construction, in view of the nature of the act done, the character of the contract 
made, and the mischief intended to be guarded against.” In Greer v. Supreme 
Tribe of Ben Hur, 195 Mo. App. 336, 190 S. W. 72, 74, where the death of the 
insured resulted from the wrongful act of the designated beneficiary who died 
before the insured, the court said: “There can be no doubt * * * that, when a 
policy contains a provision designed to remove a temptation of the beneficiary to 
prematurely end the insured’s life, it means the beneficiary who is, on the face of 
the policy, named or made such directly or indirectly, * * * and is not limited to 
such persons who survive the insured.” In view of the natural temptation to the 
designated beneficiary to prematurely end the insured’s life, we see no justification 
in holding that the provision in question should be limited to cases in which the 
death of the insured resulted from the wrongful act of a strictly legal or eligible 
beneficiary or beneficiaries. 

The ruling of the circuit court is therefore affirmed. 

Affirmed. 


CLARK v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Wisconsin. Nov. 5, 1935. 
263 Northwestern Reporter 364. 
1. INSURANCE. 


Condition that life policy which required no medical examination should not 
become effective if on date of issuance insured was not in sound health held not 
within statute providing that representation made by insured in procuring contract 
should not avoid policy unless made with intent to deceive or unless matter mis- 
represented increased risk or contributed to loss (St. 1931, §§ 209.06 (1), 209.07). 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE. ; ; ; a 
Compliance with provision of life policy, which required no medical examination, 
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that policy should be void if on date of issuance insured was not in sound health, 
held condition precedent to liability (St. 1931, §§ 209.06 (1), 209.07). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE. 

Where life policy which waived medical examination provided that policy should 
be invalid if on date of issuance thereof insured was not in sound health, insurer was 
not liable where insured died of heart disease which existed when policy was issued 


(St. 1931, §§ 209.06 (1), 209.07). 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from a judgment of the Circuit Court for Milwaukee County; Walter 
Schinz, Circuit Judge. 

Reversed, with directions. 

This action was begun on July 6, 1933, in the civil court of Milwaukee county, 
by Harriet Clark, as administratrix of the estate of Kate Clark, deceased, against 
the Prudential Insurance Company of America, upon a policy of life insurance 
issued by defendant upon the life of William Clark in the sum of $500; plaintiff’s 
intestate, Kate Clark, being the named beneficiary. The case was tried to the court 
and a jury. At the conclusion of the testimony, the trial court granted defendant's 
motion for a directed verdict. Thereafter, upon motion, the court reconsidered the 
matter, set the original order aside, and ordered judgment for plaintiff in the amount 
of the policy, with interest and costs. Upen appeal the circuit court entered judg- 
ment on April 17, 1935, affirming the judgment of the civil court. The material 
facts will be set forth in the opinion. 

Lines, Spooner & Quarles, of Milwaukee (L. S. Clemons, of Milwaukee, of 
counsel), for appellant. 

Cornelius T. Young and J. E. McCarty, both of Milwaukee (William G. 
Cavanaugh, Jr., of Milwaukee, of counsel), for respondent. 

WICKHEM, Justice. 

The insurance policy upon which this action was brought is dated October 28, 
1932, at the home office of defendant, and was delivered to the insured in Milwaukee 
afew days thereafter. The policy was issued without a medical examination, but 
contained the following clause: “Preliminary Provision—This policy shall not take 
effect if on the date hereof the insured be not in sound health, but in such event the 
premium or premiums paid hereon, if any, shall be returned.” 

The insured died on November 4, 1932, six days after the date of the policy. 
The principal cause of death was hypertension malignant, otherwise known as 
serious high blood pressure. The contributory causes were myocardial degenera- 
tion and acute decompensation (heart disease). The trial court found that the 
insured was not in sound health on the 28th day of October, 1932, but was on that 
date afflicted with the diseases which caused his death. No attack is made upon this 
finding, and the question is solely one of law as to the validity and scope of the 
preliminary provision, heretofore set out. 

It is the contention of defendant that the preliminary provision is valid and 
enforceable, and constitutes a condition precedent to any liability under the policy; 
that it has no relation to, nor is it affected by, any statutes or rules of law dealing 
with warranties or misrepresentations. 

The first question has to do with the validity of the preliminary provision, and 
assumes that if valid, it constitutes a condition precedent to liability under the 
policy. The trial court was of the opinion that it was repugnant to section 209.06, 
Stats. Section 209.06 provides as follows: “(1) No oral or written statement, 
representation, or warranty made by the insured or in his behalf in the negotiation 
of a contract of insurance shall be deemed material or defeat or avoid the policy, 
or prevent its attaching unless such statement, representation, or warranty was 
false and made with actual intent to deceive or unless the matter misrepresented or 
made a warranty, increased the risk or contributed to the loss.” 

[1] This section deals only with representations and warranties, and has nothing 
to do with the conditions or coverage of insurance policies. It contains no pro- 
hibition, express or implied, against such a condition or limitation of coverage as is 
here involved. There is no standard policy law with respect to life insurance, and 
no prohibition anywhere in the statutes against accepting a risk without medical 
examination but upon condition that an insurable state of health exist when the 
policy is issued. Section 209.07, Stats., which deals with the effect of a medical 
examiner’s report, provides that the insurance company, in the absence of fraud, 
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“shall thereby be estopped from setting up in defense of an action on such policy or 
certificate that the insured was not in the condition of health required by the policy.” 
This section implies that in the absence of facts declared to constitute an estoppel, 
a policy may require, as a condition precedent to liability upon it, that the insured 
be in a certain condition of health at the time of its issuance. The trial court also 
relied on what is termed the “entire contract” clause of the policy. In substance 
this provides that the policy shall constitute the entire coutract between the parties, 
and that all statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and that “no statement shall avoid the policy or 
be used as a defense to a claim thereunder unless it be contained in the application 
for the policy and unless a copy of such application be endorsed upon or attached 
to the policy when issued.” This refers to representations by the insured preliminary 
to the issuance of the policy. We conclude that there are no legal objections to 
requiring, at least in a policy involving no medical examination, that the insured be 
in sound health at the time of the issuance of the policy. 

[2] It is next contended by plaintiff that this is not a condition precedent because 
it calls for the performance of no act on the part of the insured as a condition to 
the operation of the policy, but merely relates to a past or existing fact, the condi- 
tion of health of the insured at the date of the policy. While it is true that it calls 
for the performance of no act by insured, it dces set forth a condition or fact which 
must be present before any liability attaches upon the policy. That such a pro- 
vision constitutes a condition precedent to liability is generally held. See Hurt v. 
New York Life Ins. Co. (C. C. A.) 51 F.(2d) 936; Id. (C. C. A.) 53 F.(2d) 453; 
Packard v. Metropolitan Life Ins. Co., 72 N. H. 1, 54 A. 287; Langstaff v. Metro- 
politan Life Ins. Co., 69 N. J. Law, 54, 54 A. 518; Metropolitan Life Ins. Co. v. 
Betz, 44 Tex. Civ. App. 557, 99 S. W. 1140. In Karp v. Metropolitan Life Ins. Co., 
86 N. H. 124, 164 A. 219, it was held, on substantially the same policy that sound 
health on the date of the policy was an express condition precedent to any liability 
on the part of defendant. See, also, Youngblood v. Prudential Ins. Co., 109 Pa. 
Super. 20, 165 A. 666; Levandoski v. Equitable Life Assur. Soc., 103 N. J. Law, 643, 
137 A. 414; Carroll v. Metropolitan Life Ins. Co., 258 Mass. 249, 154 N. E. 757; 
Lopardi v. John Hancock Mut. Life Ins. Co. (Mass.) 194 N. E. 706. 

{3] There can be no doubt that the provision in question was intended as a con- 
dition precedent to liability. Not only does the language of the provision plainly 
indicate this, but the object and purposes of this type of insurance point inevitably 
in the same direction. Such policies are offered in small amounts to persons of 
limited means. In order to achieve a saving in cost and premium, no medical exam- 
ination is required. The only way in which this increase in hazard may be com- 
pensated, is for the insurer to insist that there shall be open to it, between the date 
of the policy and the date when incontestability commences, the defense that insured 
was not in sound health when the policy was issued. 

For the foregoing reasons, the judgment must be reversed. 


Judgment reversed; and cause remanded, with directions to dismiss plaintiff's 
complaint. 
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CLARKE v. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. No. 7811. 
Circuit Court of Appeals, Fifth Circuit. Oct. 26, 1935. 
79 Federal Reporter (2d) 564. 
5. INSURANCE. 


In beneficiary’s action for amount due under benefit certificate because of 
insured’s death from bodily injury through external, violent, and accidental means, 
evidence as to fraud invalidating beneficiary’s release field to authorize nonsuit 
but not directed verdict for insurer (Civ. Code Ga. 1910, §§ 5573, 5625, 5926, 5942). 

(For other cases, see Insurance, Dec. Dig. § 825[1].) 

Appeal from the District Court of the United States for the Northern District 
of Georgia; E. Marvin Underwood, Judge. 

Action by Lucy F. Clarke against the Order of United Commercial Travelers 
of America. From an adverse judgment, plaintiff appeals. 

Judgment reversed and cause remanded, with directions. 

Winfield P. Jones, of Atlanta, Ga., for appellant. 

Edgar A. Neely, of Atlanta, Ga., and E. W. Dillon, of Columbus, Ohio, for 
appellee. 

Before Foster, Sibley, and Hutcheson, Circuit Judges. 

Sistéy, Circuit Judge. 

Appellant, Lucy F. Clarke, sued on a certificate of membership of her husband 
which insured her in a sum of $6,300 against his death if due solely to bodily 
injury through external, violent, and accidental means. The case was tried at law 
to a jury, and, on the conclusion of her evidence, the defendant moved for a non- 
suit and thé court directed a verdict for the defendant over the objections of the 


plaintiff that the case should go to the jury, but if not, a nonsuit rather than a 
verdict should be ordered. 


[1-3] A nonsuit in Georgia is the equivalent of the common-law demurrer to 
evidence, and raises only the question whether the plaintiff has proven the case 


alleged. Georgia Civil Code 1910, §§ 5573, 5942; Kelly v. Strouse & Brothers, 116 


Ga. 872, at page 881, 43 S. E. 280. It is not conclusive, but permits a timely renewal 
of the suit. Sections 5625, 5942. A directed verdict, on the other hand, results in 
a conclusive adjudication, and may be had where there is no conflict in the evidence, 
and that introduced with all reasonable deductions or inferences therefrom demands 
a particular verdict. Section 5926. Such action is taken only after both sides 
have closed their evidence. Where the case depends upon issues of fact and the 
evidence of the plaintiff only has been heard, and it appears that he has failed 
to make out a prima facie case, it is held error to direct a verdict for the defend- 
ant on which a final judgment can be entered; but that the court should award a 
nonsuit. Hines v. McLellan, 117 Ga. 845, 45 S. E. 279; Exposition Cotton Mills v. 
W. & A. R. Co., 83 Ga. 441 (2), 10 S. E. 113. 


Mrs. Clarke’s amended pleading briefly and generally alleged her husband’s 
death solely through external, violent, and accidental means from injury due to a 
fall, and then more elaborately attacked the validity of a purported release which 
she had signed on receipt of $200. There were allegations tending to show surprise 
and misplaced confidence and mistake on her part which might have been of service 
to obtain a cancellation in equity, but there was no prayer invoking any equitable 
relief. Fraud invalidating the release in a court of law was asserted in that the 
company’s representative, coming to her home at night, falsely represented to her 
that her husband’s death did not result from the fall, but wholly from disease, as 
could be conclusively established by the testimony of his own physician; that the 
defendant owed her nothing, but was willing to give her as a gratuity $200, but 
could not pay more without forfeiting its license to do business; that it had the 
right to have her husband’s body disinterred for an.autopsy which would demon- 
strate a death from disease but which would horribly mutilate his body; that each 
statement was knowingly false and part of a plan to entrap her; and that in her 
horror and confusion she agreed to accept the gratuity and signed a paper which 
was not read to her, but which was represented to her to be a mere receipt for the 
gratuity. On learning the next morning that it was a release, she immediately 
informed the defendant’s local secretary that she repudiated the transaction and 
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wished to tender back the $200, but he said she would have to deal with the general 
officer who had settled with her and who had left town. She then became 
incapacitated for several months to perform any business, but afterwards employed 
an attorney to make tender of the $200 and to bring suit, all of which was done, and 
she offers to pay the $200 into court. To support these pleadings she gave testi- 
mony that her husband, seventy-seven years old and previously in good health, 
accidentally stumbled and fell on the floor upon his face and chest, and though 
there were no outward marks beyond slight bruises, he became ill and died in about 
two weeks. A physician who had never visited deceased gave an opinion that such 
a fall could, without precedent disease, kill a man of that age. She, however, 
introduced as part of her proof of loss a sworn statement of the attending physician 
that the fall might have produced some shock, but that cardiovascular and kidney 
disease was the cause of death. Touching the release, the evidence supported in 
general her allegations, with the important exceptions that there was no proof of 
the falsity of the representations made Mrs. Clarke, and especially no proof that 
the contents of the paper she signed were misrepresented or that any trick was 
resorted to to prevent her reading it or having her grown daughter, who was 
present, read it to her. She tried the next morning to give the check for $200 
back to the local secretary, but he said he had no authority, so she indorsed it and 
put it to her own credit in the bank and she has since kept that much to her credit 
there. Four months later, she having been ill meanwhile, she had her attorney 
offer the money back to the company before suing. 

[4-6] Assuming, without deciding, that the physician’s surprising opinion that 
the fall alone might have produced death would carry the case to the jury on the 
point of death solely by accidental bodily injury, we think that Mrs. Clarke did not 
sustain her attack on the release as being void at law for fraud without cancellation 
in equity for accident or mistake. Her dealings with the check look very much 
like a ratification, but if that be a question of intent for the jury, these is still a 
total failure to prove the falsity of any representation leading her to accept the 
$200, or any misstatement to her of the nature and contents of the paper which she 
signed or trick to prevent her having it read. In this respect she failed by her 
proof to sustain her allegations, and in order to succeed at law in nullifying the 
release for willful fraud she must have sustained them. Pacific Mutual Life Ins. 
Co. v. Webb (C. C. A.) 157 F. 155, 13 Ann. Cas. 752; Hodge v. Milam, 48 Ga. App. 
105, 171 S. E. 870; Bateman v. Small & Tharpe, 24 Ga. App. 244, 100 S. E. 573, and 
cases cited. See, also, Eliopolo v. Eichholz, 161 Ga. 823, 131 S. E. 889, a case in 
equity. She presented no evidence sufficient for the jury to have made a favorab] 
verdict, and the nonsuit moved for should have been granted. But a verdict under 
the authorities above cited should not have been directed. The Georgia practice 
touching the grant of a nonsuit instead of directing a verdict under such circum- 
stances is binding on the federal courts under the Conformity Statute, 28 USCA 
§ 724. Central Transportation Co. v. Pullman’s Palace-Car Co., 139 U. S. 24, 
11 S. Ct. 478, 35 L. Ed. 55; Coughran v. Bigelow, 164 U. S. 301, 17 S. Ct. 117, 41 
L. Ed. 442: Barrett v. Virginian R. Co., 250 U. S. 473, 39 S. Ct. 540, 63 L. Ed. 1092. 
In accordance with the direction given in the last-cited case, the judgment here is 
reversed and the cause remanded with direction to set aside the verdict and judg- 
ment in favor of the defendant and to enter a judgment of nonsuit. 


FIDELITY & CASUALTY CO. OF NEW YORK v. DRIVER. No. 7881. 
Circuit Court of Appeals, Fifth Circuit. Nov. 5, 1935. 
Rehearing Denied Dec. 9, 1935. 
= ms) 79 Federal Reporter (2d) 713. 
1, INSURANCE. | 
In action on accident policy containing provision excluding death by suicide, 
whether insured committed suicide or was accidentally killed held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 
2, INSURANCE. | 
In action on accident policy containing provision excluding death by suicide, 
instruction that presumption of accidental death arose when proof was made o 
death by violent and external means and that burden of proof was on insurer to 
show suicidal death held error. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 
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4, INSURANCE. 

In action on accident policy containing provision excluding death by suicide, 
insured has burden of proving accidental death. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeal from the District Court of the United States for the Middle District of 
Georgia: Bascom S. Deaver, Judge. 

Action by Elizabeth S. Driver against the Fidelity & Casualty Company of 
New York. From the judgment, defendant appeals. 

Reversed and remanded. 

W. W. Alexander, of Thomasville, Ga., and R. W. Shackleford, of Tampa, Fla., 
for - 

K. Wilcox and T. G. Connell, both of Valdosta, Ga., for appellee. 

Sige Sibley and Walker, Circuit Judges, and Holmes, District Judge. 

S1pLEy, Circuit Judge. 

The policy sued on insured against “bodily injury sustained through accidental 
means and resulting directly, independently and exclusively of all other causes in 
** * (qd) death.” The insured died instantly on November 29, 1933, from a gun- 
shot wound evidently from his own gun while he was hunting doves. The answer 
denied that the death was caused by accidental means as alleged. It then went fur- 
ther and set up a provision of the policy which excluded death by suicide, sane or 
insane, and averred that this death was suicide. At the conclusion of all the evi- 
dence, the defendant moved for a directed verdict, which was refused, and took 
exceptions to the charges and refusal of the court to charge touching the burden of 
proof and the presumption against suicide. 

[1] It is not necessary to state the evidence at length. There was no eye- 

vitness of the infliction of the wound. The insured was hunting with his grown 
son, who at the moment was out of sight circling a hill to flush the doves, which 
were expected to fly past the stand taken by the insured. The son heard only one 
shot from the father’s vicinity, but was himself shooting, as were others at a 
greater distance. Having made his circuit, he found his father lying dead near a 
fence at a point where the wires of the “hog wire” netting were fastened to two 
posts near together, thus making a sort of ladder over which persons customarily 
climbed from one field to the other; there being no gate. Above the netting was 
one strand of barbed wire about 42 inches from the ground. The insured was 
lying on his back, with feet towards the fence, shot through the left breast, the 
lower part of his heart being penetrated and the shot stopping in the spine. The 
gun was on the other side of the fence with butt about 12 inches from the fence and 
muzzle pointing away from the fence and from the insured. There were bushes 
ahout the fence. One empty shell lay near the body, and another was found in the 
gun, which was a singlebarrel “pump gun.” The remains of a dove were found a 
few days later 45 yards beyond the fence under a tuft of bear grass; no one having 
hunted there in the meantime. The son says that he found his father’s body lying 
perpendicular to the fence and the feet were three feet from it. Another witness 
says the pool of blood was two feet from the fence, and still another puts it three 
feet from the fence. The facts touching the life insurance, the health, the disposi- 
tion, and the domestic and business circumstances of the insured in part tend to 
suggest suicide and in part to point strongly the other way. The request for a 
directed verdict rests principally on the contention that the physical facts are 
explainable only on the theory that insured, standing the length of the barrel from 
the fence, laid his gun on the barbed wire with trigger against the barb and myzzle 
against his breast and pulled the gun until it fired and he fell backward in his 
tracks; the gun recoiling over the fence and falling beyond it. While this theory 
would explain the physical circumstances, we think it reasonably possible to believe 
a theory of accident, to wit, that the insured desired to cross the fence to get a 
dove he had shot, or, better, to use the fence row as a screen, and put his gun over 
it with butt down and held it by the muzzle as he climbed over the wires, that he 
slipped and staggering back from the fence, dragged the gun by the muzzle so that 
the trigger hung on a bush or on the barbed wire and was discharged into his body; 
gun and body separating as the consequence of the shot as in the opposing theory. 
It is said that the feet at three feet from the fence are too far away for such a 
fall, but there are two replies to that. Two witnesses placed the pool of blood 
from the wound at two or three feet from the fence, so that the feet would have 
to be nearer according to them, making a conflict on the point of their exact 
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location. Again, we find no evidence that tracks on the ground or other signs 
proved that the insured stood three feet from the fence and did not stagger back 
as the theory of accident supposes. Especially in view of the other circumstances, 
some of them strong arguments against the likelihood of suicide, we are of opinion 
that a question for the jury was made, and the judge did right in denying the 
motions for a directed verdict which were made by each side. 


_ [2-4] But we think the issue was not accurately and clearly submitted to the 
jury. In the portions of the original charge excepted to, the judge repeatedly told 
the jury that there was no doubt that the insured died by external violent means, 
and that the law presumed an accident, and the burden of proof was on the defend- 
ant to show a suicide. At the end he said: “Now, as I stated to you when I 
opened this charge, the case of the plaintiff has been made out and she is entitled 
to recover unless suicide is established by the defendant company. When the proof 
was made of death by violent and external means the presumption of accidental 
death arose, and the defendant company must introduce evidence to you to prove 
to you that the insured, Mr. Driver, did commit suicide. Now, if the defendant 
has not convinced you by a preponderance of the evidence in the case that the 
insured committed suicide, then you ought to find for the plaintiff.” This charge 
is unfortunately worded in seeming to require the defendant company to introduce 
the evidence of suicide. Many of the circumstances which tend to show suicide 
were testified to only by the plaintiff’s witnesses. The jury, of course, could 
consider evidence on the point without regard to who introduced it. But the 
serious error lies in putting the burden on the defendant to show that the death 
was not accidental, but suicidal, in a suit on an accident policy. The plaintiff under 
such a policy can recover only on proof of a death by accident as set forth in the 
policy. A contention by the insurer that there was suicide is not the assertion of 
an exception which he has the burden of pleading and proving, but is only another 
way of saying that the death was not accidental. In such an issue the so-called 
presumption against suicide is not a rigid presumption of law, but at most one of 
fact, the expression of a common observation and experience, so common that 
judges and jurors may utilize it in a trial without proof of it, that sane persons 
do not ordinarily take their own lives, but strive to the utmost to preserve them. 
This is but a part of the general background of common knowledge, against 
which every question of fact is tried. The likelihood of every occurrence and the 
credibility of all testimony are tested by it. Common knowledge very often supplies 
the gaps in the formal proofs. It is doubtless true that, if a death by a self- 
inflicted wound appears, and absolutely nothing more, judge and juror should adopt 
a reasonable theory of accident rather than one of suicide in the light of this com- 
mon experience. But such a case rarely happens. Generally there are circum- 
stances which point one way or the other, and special motives to be considered. 
The formal proofs and the common knowledge must be taken together and honestly 
weighed by the appointed triors in an earnest effort to reach the actual truth. If 
in a suit upon an accident policy this is done and the triors are not convinced that 
the death was accidental, the suit must fail, for the policy covers only a death by 
accident. The plaintiff has the burden of proving such a death. The presumption 
against suicide, which might better be termed the common knowledge on the 
subject, may in some cases of circumstantial evidence incline the scale of proba- 
bility. In other cases the circumstances may outweigh it and indicate suicide as 
the reasonable truth. It is likely to confuse the jury to refer to the matter at all 
as a presumption raised by law. 

[5] It is urged that the judge corrected the error by instructions later given on 
refusing defendant’s requested charges. He then said in part: “I do charge you 
that the burden of proving that Louis Frazier Driver came to his death directly, 
independently and exclusively of all other causes by bodily injury sustained by 
accidental means is upon the plaintiff, Elizabeth S. Driver; in other words, she 
must prove by a fair preponderance of the evidence that her husband’s death was 
accidental. She assumed the burden of that fact by bringing this suit and the 
burden of proving that fact remains with her throughout the case. The defendant 
has denied that his death was accidental, and therefore before Mrs. Driver can 
recover a verdict at your hands it is necessary that you first find from the evidence 
and by a preponderance of the evidence that the direct cause of the death of plain- 
tiff’s husband resulted through accidental means.” This correct charge was nullified 
by adding: “However, while that is true as a general principle of law, I charge 
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you that in this case the elements that are required to make out the case for the 
plaintiff and carry the burden so as to make a prima facie case have been estab- 
lished as a matter of law, so that it leaves open only the question of suicide. * * * 
I think all that, gentlemen of the jury, was covered in the charge which I gave 
you originally, and the one issue which I have stated to you is the controlling and 
the only issue for this jury to pass on.” We understand this to reaffirm the 
original charge touching suicide. Nothing of the original charge was expressly 
withdrawn. The error in it was not cured. The agg: and the we in 
this case are much like those in Travelers’ Insurance Co. Wilkes (C. C. A.) 76 
F.(2d) 701, and what was said of the charge there senlies here. 

For error in the charge, the judgment is reversed, and the cause remanded 
for further proceedings not inconsistent with this opinion. 

Holmes, District Judge (concurring). 

The effect of the charge complained of by the appellant was to instruct the 
jury peremptorily that the plaintiff's testimony disclosed a violent death from 
external injuries, that thereupon a presumption against suicide arose from the 
common knowledge of the jury that men do not ordinarily kill themselves inten- 
tionally, and that the burden was upon the defendant to rebut this presumption. 
The prejudicial error in so charging seems to consist in the peremptory feature 
of the instruction to postulate an accidental death even though the contrary might 
be inferred from the plaintiff's evidence, and in placing upon the defendant the 
burden of rebutting a presumption which, in the absence of a peremptory direction, 
the jury in its discretion might not have applied. 

It is a question for the jury whether the evidence shows (1) an accidental 
death; (2) an intentional self-destruction; or (3) death from bodily injuries and 
nothing more bearing upon the issue of accidental injury. If the first, the verdict 
should be for the plaintiff; if the second, for the defendant ; if the third, the jury 
may presume from the circumstances showing bodily injury that it was not inten- 
tional, and therefore accidental. 

The law allows a presumption of accidental death from the bare inexplicable 
fact of violent death from external injury. This is a presumption based upon the 
experience of mankind, drawn by a process of probable reasoning, which comes 
into play in the absence of any evidence or circumstances indicating its truth or 
falsity. It serves as a working hypothesis for juries or other fact finding tribunals. 
It is a disputable presumption which holds good until invalidated by proof or a 
stronger presumption. feis a presumption of fact drawn as an inference from the 
existence of some other fact, an inference which common sense draws from cir- 
cumstances usually occurring in such cases; but the name given to it is not neces- 
sarily material. Putting it in the category of presumptions of law or quasi legal 
presumptions does not change its essential characteristics. It is the weight given 
to it and the use made of it that are vital. It is not a strong presumption, and 
may be repressed or overcome by a slight circumstance. The jury should be told 
about it or reminded of it, but its importance should not be overemphasized or 
exaggerated so as to affect the burden of proof. There is a discretion more or 
less extensive vested in the jury as to drawing the inference. The need for the 
application of the presumption in this case is a matter for the jury. 


BOGGAN v. PROVIDENT LIFE & ACCIDENT INS. CO. OF CHAT- 
TANOOGA, TENN. No. 7708. 
Circuit Court of Appeals, Fifth Circuit. Nov. 9, 1935. 


79 Federal Reporter (2d) 721. 
1. INSURANCE. 

Insured’s suicide by drowning held not “death by violent, external and accidental 
means” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from the District Court ‘of the United States for the Northern District 

Alabama; Wm. I. Grubb, Judge. 

Action by J. J. Boggan, as administrator of the estate of D. J. Filiatrault, 
deceased, against the Provident Life & Accident Insurance Company of Chattanooga, 
Tenn. From a judgment for the defendant, plaintiff appeals in forma pauperis. 
On appellee’s motion to dismiss appeal. 

Appeal dismissed. 
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Erle Pettus and Erle Pettus, Jr., both of Birmingham, Ala., for appellant. 
Wm. §S. Pritchard and James W. Aird, both of Birmingham, Ala., for appellee. 
Before Foster, Hutcheson, and Walker, Circuit Judges. 

HutcHEson, Circuit Judge. 

This is an appeal prosecuted in forma pauperis by the administrator, from a 
verdict and judgment that he take nothing by his suit on an accident policy. 

Appellee moves to dismiss the appeal because neither in fact nor in form is it 
warranted by the poor persons statute, title 28, § 832, USCA, under which it was 
taken. As matter of form it is argued against the petition: (a) That the admin- 
istrator is not a citizen of the United States within such statute, whose oath entitles 
him to its benefits; (b) further, that the petition, not showing that neither the estate 
nor any person interested is able to pay or secure the costs, but merely that the 
administrator is not and being sworn to by the administrator, and not by the bene- 
ficiaries, is defective; (c) that it does not show, as required by the statute, that the 
cause it seeks to prosecute is a meritorious one. 

As matter of fact it is urged against the appeal: (a) That both the creditors 
of the estate and the widow of the deceased, as beneficiaries subject to its debts, 
are solvent and amply able to pay or secure the costs of the appeal; and (b) that 
there is no merit in it, because it plainly appears that not only does the record fail 
to show the accidental death of the deceased by drowning, but it affirmatively and 
indisputably shows that his death was voluntary and suicidal. 

We cannot agree with appellee that an administrator or legal representative may 
not prosecute an appeal in forma pauperis. The decisions it cites, Reed v. Penn- 
sylvania Co. (C. C. A.) 111 F. 714, Clay v. Southern Railway Co. (C. C. A.) 90 
F. 472, are to the contrary as the general practice is. Cunningham v. United States 
(C. C. A.) 67 F.(2d) 714. We think it plain, however, that the petition on which 
the appeal was granted is defective, both in its failure to negative the ability of the 
estate to pay the costs, and its failure to have attached to it the affidavits of the 
persons to be benefited by the appeal that they were not able. 

We think it is plain too, that the appeal, while taken in good faith, is wholly 
without merit. The statute under which the appeal is prosecuted is a statute of 
grace. It extends to those embraced in it, but only to those, Quittner v. Motion 
Picture Producers & Distributors (C. C. A.) 70 F.(2d) 331, the privilege of prose- 
cuting, without paying or securing the costs, appeals which are substantially meri- 
torious, and which, because of the appellant’s poverty, could not be prosecuted if 
bond or security were required. It may not be used by persons not poor persons, 
in whose interest, though not parties to the suit, the litigation is being conducted, 
to prosecute an appeal without giving bond or costs. Neither may it be used to 
prolong a plainly fruitless litigation by prosecuting a plainly meritless appeal. Kinney 
v. Plymouth Rock Squab Co., 236 U. S. 43, 35 S. Ct. 236, 59 L. Ed. 457. Because of 
this want of merit, appellee’s motion to dismiss will be granted. 

While appeals may not be prosecuted with effect except where good and suffi- 
cient bond is given, or the poor persons statute is complied with, an appellate court 
will not ordinarily dismiss an appeal for defects in these particulars, without first 
affording opportunity for their correction. Reed v. Pennsylvania Co., supra. The 
District Judge having granted the petition on the showing deemed sufficient by 
him, and the appeal papers having been prepared and lodged here in reliance on his 
order, we would not, but for the entire lack of merit in the appeal, dismiss it with- 
out first giving appellant an opportunity to comply with the poor persons statute, 
or give bond. Since the record plainly shows that the appeal is wholly without 
merit, we will not put appellant to the amendment of his appeal papers to no purpose, 
but will now dismiss his appeal. : \ 

7 reasons for concluding that the appeal is without merit may be briefly 
stated. 

The evidence is without dispute. It shows inescapably that appellant’s 
decedent, confronted with a claim of shortage, committed suicide by drowning him- 
self in the Warrior river. The policy on which appellant sued is in substance 
identical in its terms with the policy we had before us in the Wilkes Case, 76 F.(2d) 
701, 705. The burden upon appellant here was the same as the burden upon Wilkes 
in that case. The proof in this case fails to present a single fact or circumstance, 
which would sustain a finding that the deceased came to his death by violent, exter- 
nal, and accidental means. More, it definitely and positively establishes in an irre- 
futable and inescapable way that his death was suicide. More completely than was 
the case in New York Life Ins. Co. v. Trimble (C. C. A.) 69 F.(2d) 849, 850, the 
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very case plaintiff made proved that the death was not within the policy. There, 
with no motive shown, we held the circumstances all consistent with the theory of 
suicide, and all inconsistent with any but that theory. In the main opinion we said: 
“The presumption against suicide was overcome if the preponderance of the evi- 
dence was consistent with the theory of suicide and at the same time was incon- 
sistent with any reasonable hypothesis of death by accident.” 

In the concurring opinion it was said: “In suits on accident policies insuring 
against the risk of death from external, violent, and accidental causes mere proof of 
death will not suffice. Plaintiff must prove, too, that the death was accidental. The 
true rule, I think, is that, where plaintiff’s proof shows a violent death and does 
not show it to have been self-inflicted, his case is prima facie made out, because 
suicide will not be presumed. When, however, plaintiff’s case, as here, conclusively 
shows death by violence self-inflicted, plaintiff has not discharged her burden unless 
her proof goes further to show that the circumstances of the self-infliction are at 
least consistent with the theory of accident. Plaintiff fails here, not because the 
proof has overcome the presumption against her son’s suicide, but because the proof 
fails to raise any presumption in her favor.” 

Later, in the Wilkes Case, we said: “Suicide, at least when sane, is not acci- 
dental death. A plaintiff under this policy has the burden of proving an accidental 
death, thereby negativing suicide.” 

In the light of these authorities, it is perfectly plain that no other — than 
the one rendered would have been proper. This being so, it can serve nO useful 
purpose to prolong the litigation by further perfecting the appeal. Fruitless litiga- 
tion like that presented here should cease. Kinney v. Plymouth Rock Squab Co., 
supra. 

The appeal is dismissed. 


LIFE & CASUALTY INS. CO. OF TENNESSEE v. CROW. 6 Div. 489. 
Supreme Court of Alabama. Oct. 31, 1935. 
164 Southern Reporter 83. 
1. INSURANCE. 
Statute providing that actions on notes, bonds, or other contracts for payment 
of money must be prosecuted in name of party really interested applies to action 
on policy after loss occurs (Code 1923, § 5699). 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 
2. INSURANCE. 


Beneficiary held entitled to maintain action on husband’s life policy which 
stipulated that it was payable to insured or to executors or administrators of insured, 
“or shall pay such sum to the beneficiary named herein,” notwithstanding stipulation 
that indemnity for loss of life of insured was payable to executors or administrators 
of insured, where application for policy was solicited by agent who had authority 
and who collected premiums from beneficiary (Code 1923, § 5699). 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

3. INSURANCE. 

In action on life policy for death of insured who had lost right foot prior to 
issuance of policy, insurer held estopped to plead policy clause providing that it 
shall not cover one deprived of use of either hand or foot, in avoidance of liability, 
Where insurer’s agent was informed by beneficiary that insured had lost his foot, 
and it was agent’s duty to report to insurer all facts coming to his knowledge as to 
physical condition of applicant, and agent filled out application. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5. INSURANCE. 

_ Cases involving waiver or estoppel based on notice or knowledge coming to mere 
soliciting agent of insurer after risk has attached are not within general doctrine 
imputing agent’s notice to insurer, unless it be shown that such agent is at time he 
acquires notice acting for insurer and within scope of his authority in respect to 
particular risk involved. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

6. INSURANCE. 
__ Beneficiary, in signing her husband’s name to application for life policy, had 
tight to assume that insurer’s agent, who had authority to solicit, write into applica- 
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tion information imparted to him, and was not bound to read application before 
placing name of insured thereto, as respects whether insurer could escape liability 
because agent inserted false information. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 
7. INSURANCE. 3 : 

_ Statements in application for life policy, not incorporated in and made part of 

policy, cannot be availed of as warranties. 

(For other cases, see Insurance, Dec. Dig. § 151[2].) 


Appeal from Circuit Court, Jefferson County; J. Russell McElroy, Judge. 

Action on a policy of life insurance by Lucy Crow against the Life & Casualty 
mance’ tiles of Tennessee. From a judgment for plaintiff, defendant appeals, 

Affirme 

Smyer, Smyer & Bainbridge, of Birmingham, for appellant. 

D. G. Ewing and Trawick & Clark, all of Birmingham, for appellee. 

Brown, Justice. 

This action is by the appellee, named on the face of the policy of insurance as 
beneficiary, to recover a sum of money alleged to be due on said policy in conse- 
quence of the death of her husband, Jeff Crow, who was insured thereunder against 
the loss of life “as a result of bodily injuries effected solely by external, violent 
and accidental means by being struck by a vehicle propelled by gasoline while walk- 
ing or standing on a public highway.” 

The complaint avers that plaintiff was named in said policy as beneficiary, and 
that said policy is her property. 

The defendant pleaded the general issue in short by consent, with leave to give 
in evidence any matter that would constitute a bar to the plaintiff’s right of recov- 
ery, with leave to plaintiff to offer evidence in reply thereto. 

The evidence was without dispute that Crow was run upon and killed by an 
automobile. Crow was at the time walking along a public sidewalk in Ensley, Ala., 
and the automobile turned the corner, to use the language of an eye-witness, “so 
fast it could not straighten up and went across the sidewalk, through my yard, 
catching Mr. Crow on the front end of the car.” 

The evidence is also without dispute that plaintiff is the person really interested 
in the money alleged to be due on said contract. 

The policy stipulated on its face to pay “to the Insured or to the executors or 
administrators of the Insured the sum of such loss; or shall pay such sums to the 
beneficiary named herein.” (Italics supplied.) 

On the back or second page of the policy, not over the signature of the insurer, 
but made a part thereof, under the heading “Standard Provisions,” is the following 
stipulation: “11. Indemnity for loss of life of the Insured is payable to the execu- 
tors or administrators of the Insured. All other indemnities of this policy are 
payable to the Insured.” ; 

The appellant’s first contention is that the right of action on the policy for the 
death benefits is in the personal representative of said Crow, deceased, and there- 
fore the affirmative charge requested by it in writing was erronously refused. In 
support of this contention, Kelly v. Metropolitan Life Ins. Co., 229 Ala. 70, 155 
So. 622, and Life & Casualty Co. of Tennessee v. Nix (Miss.) 158 So. 797, are 
cited. In Kelly’s Case the death benefits, under the terms of the policy, were pay- 
able to “the insured’s executor or administrator, and none other,” and it does not 
appear that the plaintiff in that case was a beneficiary, or what, if any, right or 
interest he had in the policy other than that he was the husband of the insured. 
The question in that case arose on the sufficiency of a replication to the defendant's 
plea in abatement, setting up the provision of the policy above stated. 

[1, 2] Under the statute, Code 1923, § 5699, “Actions on promissory notes, bonds, 
or other contracts, express or implied, for the payment of money, must be prosecuted 
in the name of the party really interested, whether he has the legal title or not,” and 
it has been repeatedly ruled that_an insurance policy, after the loss occurs, is within 
the influence of this statute. Capital City Insurance Co. v. Jones, Assignee, 128 
Ala. 361, 30 So. 674, 86 Am. St. Rep. 152; Union Ins. Soc. of Canton, Limited v. 
Sudduth et al., 212 Ala. 649, 103 So. 845; Home Ins. Co. of New York v. Scharnagel, 
227 Ala. 60, 148 So. 596. (Italics supplied.) 

In view of the statute, we do not regard the Mississippi case as an apt authority. 

The evidence is also without dispute that the application for the issuance of 
the policy was solicited by defendant’s agent Gray, who had authority to take the 
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application, collect the premiums, and deliver the policy; that in fact he collected 
the first premium and delivered the policy, and collected subsequent premiums; that 
said application was solicited by Gray from the plaintiff; that she answered the 
questions asked her by Gray, and Gray wrote the answers in plaintiff's immediate 
presence ; that she had neither knowledge nor reason to suspect that Gray had not 
correctly recorded her answers, and she did not read the application before signing 
the same, although she had an opportunity to do so. The application was made on 
a printed form produced by Gray, the agent of the company, and among other ques- 
tions printed in the application is the following: “21. Are you blind, deaf, dumb or 
have you any physical or mental defect or infirmity of any kind?” This question, as 
it appears from the application offered in evidence, was answered, “No.” 

The evidence was without dispute that insured, Jeff Crow, when he was a young 
man, about nineteen years of age, had lost his right foot; the plaintiff testified that 
she so informed the defendant’s agent Gray at the time Gray took the application 
for the insurance. 

The premiums were payable weekly, and the insurer continued to collect pre- 
miums on said insurance for more than a year. 

The policy contains the following exceptions: “This policy does not cover dis- 
appearance, or injuries of which there is no visible contusion or wound on the 
exterior of the body of the Insured, or injuries received by the Insured while 
engaged as a brakeman, switchman, conductor, fireman, or engineer of a railroad, 
or employed in the yards of roundhouse of a railroad, or enrolled in the military or 
naval service in time of war, or while engaged at any time in aeronautic or sub- 
marine operations as Operator, Passenger, Guest, or otherwise, or loss resulting 
from any means or act which, if used or done by the Insured while in possession of 
all mental faculties, would be deemed intentional or self-inflicted; nor shall it cover 
any one who at the date of its issue shall be blind in either eye, deaf, dumb, or 
deprived of the use of either hand or foot,’ etc. (Italics supplied.) 

Appellant contends that the quoted exceptions excluded the insured, Jeff Crow, 
from the coverage of the policy, and the court erred in refusing it the affirmative 
charge. 

[3] Aside from any question as to the true meaning of the quoted exceptions, 
whether the italicized clause applies merely to the loss of the use of the member— 
the hand or foot—leaving the body incumbered with a dead member, or to the loss 
of the member, itself, the defendant is estopped to plead said exception in avoid- 
ance of its liability. Washington National Insurance Co. v. Peter Scott (Ala. Sup.) 
— So. ——;' Yorkshire Ins. Co., Limited v. Gazis, 219 Ala. 96, 121 So. 84; 
Emerson-Brantingham Implement Co. v. Arrington, 216 Ala. 21, 112 So. 428. 

The evidence is without conflict that defendant’s agent Gray, who solicited and 
took the application, accepted the premium, and delivered the policy, was informed 
while investigating the risk that the insured had lost his right foot. It is also 
without dispute that said Gray was at the time engaged in the business of his prin- 
cipal and acting within the line and scope of his authority. The evidence also shows 
that it was said Gray’s duty to report to his principal facts coming to his knowledge 
as to the physical condition of an applicant affecting the risk or justifying the 
insurer in refusing to deliver the policy. 

There is nothing in the application prepared by said Gray, and purporting to 
have been signed by the insured, limiting Gray’s authority; nor was it attached to 
and made a part of the policy. 


[4] It is a well-established general doctrine in the law of agency that notice to 
an agent while engaged in the business of the principal, acting within the scope of 
the agent’s authority in respect to a transaction depending, is imputed to the prin- 
cipal, and when the principal adopts the acts of the agent, he does so in the light 
of such imputed notice. Girard Fire & Marine Ins. Co. et al. v. Gunn, 221 Ala. 
654, 130 So. 180; Triple Link Mutual Indemnity Ass’n v. Williams, 121 Ala. 138, 
26 So. 19, 77 Am. St. Rep. 34; National Life & Accident Ins. Co. v. Baker, 226 
Ala. 501, 147 So. 427; Piedmont & Arlington Life Ins. Co. v. Young, 58 Ala. 476, 
. ‘_: Rep. 770; Queen Insurance Co. v. Young, 86 Ala. 424, 5 So. 116, 11 Am. St. 

ep. 5]. 
_ What appears to be an exception to this general rule is that where the insured 
has signed a written application, which is incorporated in the policy or attached and 


* Not released by court at date of publication. 
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made a part thereof in accordance with section 8371 of the Code of 1923, and in 
such application the authority of the agent in respect to the delivery of the policy is 
limited by express stipulation, of which the insured is bound to have knowledge, the 
doctrine of imputed notice does not apply, unless the agent be a general agent—an 
alter ego—of the insurer. In such circumstances there is nothing required on the 
part of the insurer which could be treated as an adoption of the agent’s acts, and 
the insurer has protected itself by entering into a contract with the insured limiting 
the agent’s authority. Bankers’ Credit Life Ins. Co. v. Ayres, 223 Ala. 407, 137 So. 
23: Powell v. Prudential Insurance Co. of America, 153 Ala. 611, 45 So. 208; 
Reliance Life Ins. Co. v. Sneed, 217 Ala. 669, 117 So. 307. 

[5] Cases involving waiver or estoppel based on notice or knowledge, coming to 
a mere soliciting agent after the completion of the contract and the risk has attached, 
are not within the general doctrine above stated, unless it be shown that such agent 
is, at the time he acquires such notice, acting for the insurer and within the scope 
of his authority in respect to the particular risk involved. Prine v. American Cen- 
tral Ins. Co., 171 Ala. 343, 54 So. 547; Southern States Life Ins. Co. v. Dunckley 
et al., 226 Ala. 588, 148 So. 320. 

[6] In the circumstances hereinbefore stated, Mrs. Crow, in signing her hus- 
band’s name to the application, had the right to assume that Gray correctly wrote 
into the application the information imparted to him, and no duty rested upon her 
to read it before placing the name of the insured thereto. Triple Link Mutual 
Indemnity Ass’n v. Williams, supra. 

[7] The statements in the application, not incorporated in and made a part of 
the policy, cannot be availed of as warranties, and there is no basis in the evidence 
for a plea of fraud and deceit in procuring the insurance. 

Application of the principles stated precludes imputation of error in the pro- 
ceedings of the trial court. 

Affirmed. 

Gardner, Bouldin, and Foster, JJ., concur. 


COBB v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. L. A. 15253. 
Supreme Court of California. Oct. 31, 1935. 
51 Pacific Reporter (2d) #4. 
1. INSURANCE. 

Where insurer gave written notice of rescission of health policy, offering to 
restore all premiums with interest, and later tendered amount in court and 
refused to pay claim to insured who had become permanently disabled due to 
encephalitis, repudiation by insurer was complete as regards right of insured to 
maintain action on policy. 

(For other cases, see Insurance, Dec. Dig. § 612[1].) 

3. INSURANCE. 

In action by insured on health policy which was repudiated by insurer after 
it received claim for total permanent disability, because of alleged fraudulent 
representations made by insured to insurer’s medical examiner, doctrine of anticipa- 
tory breach held not applicable, and hence insured could recover only for payments 
due at time of suit and not total amount to become due measured by expectancy 
tables. ; 

(For other cases, see Insurance, Dec. Dig. § 666.) 

6. INSURANCE. 

Where insured was totally and permanently disabled and was exempt from 
further payment of dues or assessments at time insurer repudiated health policy, 
insured held to have fully performed his part of contract rendering contract 
unilateral, breach of which did not amount to anticipatory breach which would 
permit recovery of installments not yet due. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

7. INSURANCE. 

In action on health policy, where insured relied not only on election to declare 
breach of insurance contract, but also in one count affirmed contract and prayed 
for judgment thereon, insured held required to rely on contract and not entitled 
to recover disability installments not yet due on theory of anticipatory breach. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 
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8. INSURANCE. 

In action on health policy, wherein insurer’s liability was determined and all 
that remained was payment of indemnity as provided by insurance contract, conten- 
tion that insurer might become hostile and force insured to sue for future install- 
ments held not to require application of rule of anticipatory breach entitling 
insured to recover future installments based upon alleged life expectancy. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

In Bank. 

Appeal from Superior Court, Santa Barbara County; Edward Henderson, 
Judge. 

“Action by Augustus M. Cobb against the Pacific Mutual Life Insurance Com- 
pany of California, in which the defendant filed a cross-complaint. From the 
judgment, plaintiff appeals. 

' Affirmed in part and reversed in part, with directions. 

Prior opinion, 40 P.(2d) 574. 

Knight, Boland & Riordan and Eldred Boland, all of San Francisco, Heaney, 
Price & Postel and Harold A. Parma, all of Santa Barbara, and Loeb, Walker & 
Loeb and Herman F. Selvin, all of Los Angeles, for appellant. 

Clifton Hildebrand, of San Francisco, Griffith & Thornburgh, of Santa Bar- 
bara, and Erwin P. Werner, of Los Angeles, for respondent. 

SEAWELL, Justice. 

Plaintiff and respondent, Augustus M. Cobb, will be referred to, when not des- 
ignated by name, as the insured or respondent. The Pacific Mutual Life Insurance 
Company, a corporation, will be referred to as the company, or as insurer, or as 
appellant. Respondent, Cobb, brought this action against the Pacific Mutual 
Lite Insurance Company, corporation, upon two policies of insurance issued by 
said company to insured, Cobb, during the month of August, 1929. One of said 
policies was upon the life of the insured, and therefore it is only collaterally 
involved in the action. The other, No. 5603198, known as noncancelable income 
policy, is the policy which furnishes the bases of the action and it is brought to 
our attention by this appeal. By its terms the company obligated itself to pay 
indemnity on account of disability resulting from sickness or accidental means, at 
the rate of $250 per month for the period throughout when such disability “consists 
of continuous, necessary and total loss of all business time.” 

[1] Said two policies above mentioned are in fact reissues of an original 
policy issued by said company to respondent, Cobb, on March 15, 1926. Said orig- 
inal policy was not only a life policy, but it also contained a provision known as a 
business, permanent total disability provision, which provided for health indemnity 
payment in a lump or gross sum of $15,000 in the event the insured should become 
totally, continuously, and irrevocably disabled as a result of sickness. The original 
policy of 1926 insured against two elements of risk, to wit, death and health dis- 
ability. In 1929 two separate policies were issued to take the place of the 1926 
policy; one being issued solely upon the life of the insured and the other—No. 
5603198, which forms the basis of the judgment herein—being issued as a non- 
cancelable income policy, providing for the payment of health indemnity at the 
rate of $250 per month “for the period throughout which disability described above 
[in said policy] consists of continuous, necessary and total loss of business time. 
***” The original policy was canceled upon the issuance and acceptance of the 
1929 policies. The main difference between the indemnity provisions of the 1926 
and 1929 policies is apparent. The earlier one provided that said policy would 
fully mature upon either the death of the holder or upon total and irreparable 
disability suffered by the insured, payable in a gross or lump sum. The policy of 
August, 1929, in effect at the time of breach, provided for monthly payments of 
$230 so long as the insured should remain physically disabled to the extent expressly 
stated therein. Two and one-half years after the 1929 indemnity policy was issued, 
the insured became wholly, permanently, and incurably disabled from the disease 
known as encephalitis or sleeping sickness. That the disabling effects of said 
disease have rendered the insured totally and permanently incapacitated within the 
terms of the policy and constitutes a continuous loss of “business time,” and that 
its course is progressive and cannot be cured or arrested, is conclusively established 
by all of the medical testimony in the case, and this prognosis of the medical 
experts is not disputed by either of the parties to the action. This being true, the 
insured was entitled to receive a monthly payment of $250 per month, provided 
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he had made no fraudulent misrepresentations nor withheld any material informa- 
tion from the company’s medical examiner as to the state of his health or made 
any statement as to facts which were not true and which, if fully and truthfully 
given, would have probably caused said company to reject said applicant as not 
being an acceptable or desirable risk. The insured became totally disabled so as 
to suffer the loss of all business time on March 14, 1932. Proper notice as to 
disability was given to the company and demand was made for monthly indemnity 
at the rate of $250 per month as provided in the contract of insurance, but the 
company repudiated its contract by giving notice of rescission and by refusing 
to pay any amount thereunder claiming fraudulent representations and the sup- 
pression of material information bearing on the state of health of the insured 
during a definite period of time both immediately before and on the day he was 
examined and interrogated by the examining physician on behalf of the company 
on matters affecting his health and physical condition. The company’s repudiation 
was complete and absolute, as it was made by written notice offering to restore all 
the premiums it had received from the insured, with interest, which amount it 
afterwards deposited in court. Said repudiation was again set up by its cross- 
complaint, wherein it sought rescission and prayed for a cancellation of the policy 
on the ground that it had been fraudulently procured. Quoting from Williston on 
Contracts, volume 3, § 1325, citing sustaining authorities, it is said: “So denying the 
validity of the contract between the parties, or insisting that its meaning or legal 
effect are different in a material particular from the true meaning or effect, coupled 
with the assertion, express or implied in fact, that performance will be made only 
according to the erroneous interpretation,’ amounts to total repudiation. In the 
instant case the validity of the contract was vigorously assailed by the company. 
The contract of insurance having been repudiated, the insured filed his complaint 
containing three counts. The prayer of the first, as set forth in paragraph 1, asks 
for indemnity at the rate of $250 per month, and paragraph 2 thereof prays for 
judgment in the gross sum oi plaintiff's life expectancy, amounting to $54,270 
The second cause of action prays for indemnity at the rate of $250 per month as 
in said policy provided, but does not make any claim for damages caused hy a 
breach of the policy. It is a straight action on the contract. The third cause of 
action is grounded upon the policy of 1926, and judgment is asked at the rate of 
$250 for three months, plus the aggregate gross sum of $15,000 as provided in said 
1926 policy. This policy was superseded by policy No. 5603198, issued in 1929, 

Upon the trial of the case, the jury rendered a verdict in favor of the insured, 
and in the words of the verdict assessed “his damages in the amount of the present 
worth of payments of $250 per month for a life expectancy of fifteen years.” 
According to the American mortality tables, the life expectancy of a person in 
reasonably good health of the age of the insured was a fraction above eighteen 
years. The trial court, treating the verdict of the jury as advisory, found that 
the policy and contract of insurance had been repudiated by the insurer without legal 
cause, and adopted the terms of the policy for the payment of monthly indemnity 
at the rate of $250 per month during the period of disability, and decreed that the 
contract had been breached and that the insured was entitled to be indemnified in 
damages for “the present worth of the sum of $250 per month for the period of 
plaintiff's life expectancy of fifteen years and that the present worth of said sum 
was $30,830.” Judgment was accordingly entered in said sum, together with 
interest thereon at the rate of 7 per centum per annum from the 19th of May, 1932, 
together with plaintiff's costs of suit. 

The trial court in its findings reviews at some length the charges that the 
insured procured said policy by fraudulent misrepresentations and by willfully 
suppressing material information bearing upon the health of the insured, and con- 
cludes that, while it is a fact that certain answers made by the insured as to 
questions bearing upon his health were not correctly given and certain facts within 
the scope of the medical examination were not disclosed by the insured, none of 
the acts or omissions complained of was “material to the acceptance of the risk 
and hazard assumed by defendant,” and none of the erroneous answers made to 
questions asked or failure to give requested information was omitted with intent 
to deceive the insurer. 

An appeal was taken from said judgment by the insurer to the District Court 
of Appeal, Second Appellate District, Division 2 (Scott, Justice pro tem., deliver- 
ing the opinion of the court), and that portien of the judgment which applied the 
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doctrine of anticipatory breach to the case and consequently allowed the insured a 
judgment for a sum equal to the present value of the monthly payments for the 
length of time that the insured at the time of the trial would be reasonably expected ~ 
to live (fifteen years) was reversed and the insured was remitted to the amount of 
the accrued installments. The finding that the policy had not been fraudulently or 
wrongfully procured was sustained. 

[2] Upon the petition of the insured a hearing was granted. The company did 
not request a hearing by this court on the question decided against it, to wit, the 
alleged fraudulent procurement of said policy, but actually opposed the petition of 
the insured for a hearing and asked that the decision of the District Court of 
Appeal, which was in part adverse to it, be held final as to both parties to the pro- 
ceeding on all the issues embraced in the proceeding. The decision as to the 
fraudulent procurement of the policy having been rendered on conflicting evidence, 
the company doubtless recognized the well-established rule to the effect that the 
judgment of the trial court will not be disturbed upon appeal in cases where, as in 
the instant case, there is evidence upon which the judgment may be sustained, and 
presented no argument to the court in an attempt to overturn that or any portion 
of the judgment. We are in accord with the view expressed by the District Court 
of Appeal to the effect that the verdict of the jury finding against fraudulent 
procurement on the part of the insured is amply supported by the evidence. 

[3] the single question presented by this appeal is whether the doctrine of 
anticipatory breach is applicable to a policy of insurance which provides for pay- 
ment of installments of indemnity for disabilities in the manner herein set forth, 
even though the insurer repudiates the contract on the ground that it would not 
have issued the policy had the appellant given truthful answers to the medical exam- 
iner and full information germane to the condition of his health, and which, if so 
given, may have reasonably resulted in his rejection as an insurable risk. 


The rule as accepted by this state is decisively stated in a number of decisions 
of this court, the most recent of which (February 20, 1935), is Brix v. People’s 
Mutual Life Insurance Co., 41 P.(2d) 537, 541. In that case the insurance company 
by way of cross-complaint alleged that the policy upon which the action was brought 
was procured by the insured by means of material false representations made by the 
insured, and because of such it prayed for its cancellation and rescission. The court 
made findings against the company on. the allegations of misrepresentations; thus 
taking notice of the issue of repudiation. The court gave judgment for plaintiff at 
the rate of $100 per month during the remainder of his life. The judgment was 
modified on appeal by striking therefrom the portion which gave to plaintiff $100 
per month for the remainder of his life. The decision nowhere recognizes the right 
of the insured to obtain judgment for future benefits either in monthly paymeuts 
or fora gross sum. On this branch of the law we said: 


“The books are filled with cases in which actions have been brought to recover 
upon insurance policies similar to the one here involved in which the insured has 
attempted to recover judgment not only for accrued payments, but has also sought 
an adjudication as to installments not yet due. While the decisions upon the right 
of the plaintiff in such character of actions to recover for installments which have 
not yet accrued are not entirely uniform, the great weight of authority is to the 
effect that, in such actions, recovery cannot be had for any installments falling due 
in the future. We cite only a few of such cases: Robinson ¢. Exempt Fire Co., 
103 Cal. 1, 36 P. 955, 24 L. R. A. 715, 42 Am. St. Rep. 93; Atkinson v. Railroad 
Employees Mutual Relief Society, 160 Tenn. 158, 22 S.W.(2d) 631; New York 
Life Insurance Co. v. English, 96 Tex. 268, 72 S. W. 58; Bonslett v. New York Life 
Ins. Co. (Mo. Sup.) 190 S. W. 870; Commercial Casualty Ins. Co. v. Campfield, 243 
Ill. App. 453; Metropolitan Life Ins. Co. v. Day, 145 Ga. 425, 89 S. E. 576; Mid- 
Continent Life Ins. Co. v. Christian, 164 Okl. 161, 23 P.(2d) 672; Metropolitan Life 
Ins. Co. v. Lambert, 157 Miss. 759, 128 So. 750; State Life Ins. Co. v. Atkins (Tex. 
Civ. App.) 9 S.W.(2d) 290; Green v Inter-Ocean Casualty Co., supra, 203 N. C. 
767, 167 S. E. 38, supra; Garbush v. Order of United Commercial Travelers, 178 
Minn. 535, 228 N. W. 148; Howard v. Benefit Ass’n of Railway Employees, 239 
Ky. 465, 39 S.W.(2d) 657, 81 A. L. R. 375; Washington County v. Williams, 111 F. 
801 (C. C. A. 8th). In Atkinson v. Railroad Employees Mutual Relief Society, 
supra [160 Tenn. 158], 22 S.W.(2d) 631, 634, the court declared the law as follows: 
‘While the benefit certificate issued to complainant constitutes an entire contract, 
the obligation thereby cast upon the society is severable, with a right of action 
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accruing to the holder for each benefit installment payable and in default. (Citing 
authorities.) So it is generally held that, in an action at law for breach of a con- 
tract of insurance, payable in weekly or periodic installments, only those install- 
mente, in default at the time suit was brought may be recovered.’ (Citing authori- 
ties.)’ 


[4-7] Howard v. Benefit Ass’n of Railway Employees, 239 Ky. 465, 39 S.W.(2d) 
657, 81 A. L. R. 375, is directly in point. It is there held that, upon repudiation by 
an insurer of its obligation under a health insurance policy to make stipulated 
monthly payments so long as the insured shall continuously suffer total disability, 
the insured may not treat the entire contract as breached and sue for gross damages 
based upon his alleged expectancy of life. The annotation (81 A. L. R. 379) contains 
the statement that “the decision is supported by a substantial number of authorities 
holding that judgment cannot be rendered in favor of the insured for instalments oi 
indemnity not accrued at the date of the judgment.” A number of the decisions of 
our sister state courts supporting this doctrine are listed and a brief synopsis of 
said cases is set forth. We are mindful that there are many decisions which hold 
to the tontrary view. It would be an interminable and delicate task to attempt even 
to sketch the origin, development, and application of the doctrine of anticipatory 
damages for the breach of contracts, taking either the leading English case of 
Heschster v. De La Tour, 2 E. & B. 678, or the leading American case of Roehm v. 
Horst, 178 U. S. 1, 20 S. Ct. 780, 44 L. Ed. 953, as a guide. Both have been criticized 
by some very eminent law writers, but they are nevertheless accepted as firmly 
establishing the doctrine which awards damages for the wrongful deprivation of 
future benefits. The difficulty lies not so much in the elucidation of the doctrine 
as it does with a knowledge as to the time and things to which it should be applied. 
There can be no anticipatory breach of a unilateral contract. Williston on Con- 
tracts, vol. 3, § 1328. In volume 1, Restatement of Contracts, California Annota- 
tions, page 178, § 318, the rule is thus stated: “In unilateral contracts for payment 
in instalments after default of one or more no repudiation can amount to an 
anticipatory breach of the rest of the instalments not yet due”—citing a list of 
California decisions. It is also the law that a bilateral contract becomes unilateral 
when the promisee has fully performed. In the case at bar the promisee had fully 
performed. He was exempt from future performance so far as dues or assess- 
ments were concerned. The fact that he was required or requested to submit to 
reasonable future medical examinations or furnish an occasional health report is too 
trivial and inconsequential to be regarded as an unperformed obligation on the 
part of the insured. He was therefore within the exception stated in the rule which 
holds that no repudiation can amount to an anticipatory breach of the rest of the 
installments not yet due. There is yet another obstacle in the way of plaintiff's right 
to recover future benefits in a gross sum, even under the theory advanced by him. 
He did not rely solely upon the right of election to declare a breach of the con- 
tract, but, as above noticed, in one count of his complaint he affirmed the contract 
and prayed for judgment in accordance therewith. This alone would be sufficient 
to hold him to an action on the contract. 

The principle upon which the right to declare a contract at an end without a 
provision to do so and to sue for a breach of contract differ so fundamentally and 
widely from a contract of indemnity to pay a definite fixed sum in money during 
health disability that doctrine of anticipatory breach would seem to be an inept 
and in many cases an unjust doctrine to invoke. 


The action is based upon contract for the payment of money, not unlike a 
promissory note providing for installments or the payment of rent. ‘The install- 
ments as they become due are but debts. Yet, if the insurer in good faith and with 
color of right challenges the good faith of the insured and fails to prevail in an 
action, he is required to pay a large gross amount, although the insured is suffering 
from a permanent progressive disease and will not probably live the period of 
expectancy that a person in normal health would live. 

To apply to this case the principle contended for by the insured would, in 
effect, penalize the company for asserting its defense if it did not prevail in a 
controversial matter even if made in good faith and with color of reason, notwith- 
standing the fact that the insured expressly agreed that “the falsity of any statement 
in the application materially affecting either the acceptance of the risk or the 
hazard assumed * * * or made with the intent to deceive, shall bar all right to 
recovery under this contract.” It is admitted that there is some authority for the 





Acc. ] Norager v. Mountain States Life Ins. Co. et al. 823 


application of this rule in cases so clearly within the doctrine of anticipatory breach 
that there is no room for question, but at best it is a drastic rule and should not 
he applied to a contract in which the parties impliedly recognize the right of 
contest. 

[8] The insured urges the application of the doctrine on the theory that, if 
the company becomes unfriendly or hostile to the insured, it may compel him to 
bring an action on every installment falling due, possibly for the purpose of 
harassing the insured, thereby causing a multiplicity of actions. It would seem 
that a reasonably sound business policy would of itself be a sufficient considera- 
tion to deter an insurer against practices which could not do otherwise than bring 
discredit to it. Besides, the law ought to be able to offer relief where compensa- 
tion is willfully and contumaciously withheld. In the instant case, however, the 
situation cannot occur. It is admitted that the insured is totally and incurably 
ill with a progressive and totally incapacitative disease. The decision as to the 
validity of the contract has become final, and there is nothing left to be done but 
the payment of the indemnity as expressly provided by the parties thereto. 

The tendency of this court has consistently been opposed to the application 
of the doctrine of anticipatory damages to cases involving fixed installment money 
payments which arise in the manner set forth in the contract herein. There is 
ample authority in other jurisdictions which sustains our conclusion, and it is 
true that there are also a number of decisions holding the contrary view. 

The cause is remanded to the trial court, with leave to respondent, Cobb, to 
file a supplemental complaint including all payments due, and interest thereon, 
at the time of filing the complaint herein. That portion of the judgment which 
allows respondent damages for breach of said contract for the present worth 
of the sum of $250 per month for plaintiff's life expectancy of fifteen years, 
estimated to be the gross sum of $30,830, is reversed. In all other respects the 
judgment is affirmed. Let proceedings be had consistent with the views expressed 
and conclusions reached by this decision. 

\Ve concur: Waste, C. J.; Shenk, J.; Curtis, J.; Thompson, J. 


NORAGER v. MOUNTAIN STATES LIFE INS. CO. et al. Civ. 9604. 


District Court of Appeal, First District, Division 1, California. Nov. 14, 1935. 
51 Pacific Reporter (2d) 443. 
1. INSURANCE. 

Finding that insured, who, though occasionally driven to barbershop, was 
unable to walk alone and was visited in his home by doctor at least once a week, 
was entitled to benefits for “confining illness” under disability policy held justified. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

\ppeal from Superior Court, Alameda County; John D. Murphey, Judge. 

Action by Harry C. Norager against the Mountain States Life Insurance 
Company and another. Judgment for plaintiff, and defendants appeal. 

Reversed. 

Philip O. Solon, of Oakland, for appellants. 

John E. Wiese, of Oakland, for respondent. 

Knicut, Justice. 

_ This action involves the alleged breach of the provisions of a policy of health 
insurance. Judgment was entered in favor of plaintiff, the insured, and the insur- 
ance companies appeal. 

The policy was issued by the appellant Sierra Nevada Life & Casualty Com- 
pany, whose business was subsequently taken over by the appellant Mountain States 
Life Insurance Company; and three years after the issuance of the policy and on 
March 29, 1932, the insured suffered a paralytic stroke which completely paralyzed 
his left side; and since then he has been totally disabled and under the care of a 
physician. The clauses of the insurance policy out of which the controversy 
arises read as follows: “Confining Illness for Life. The Company will pay at 
the rate of $75.00 per month for disability resulting from disease, the cause of 
which originates more than fifteen days after the date of this policy, and which 
confines the Insured continuously within doors and requires regular visits therein, 
at least once in every seven days, by a legally qualified physician, provided said 
disease necessitates total disability and total loss of time, and provided that no 
indemnity will be paid for the first seven days of such disability.” ‘“Non-Confining 
Illness. The Company will pay at the rate of $75.00 per month for the first month, 
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and $37.50 per month for the next two months, for disability resulting from 
disease, the cause of which originates more than fifteen days after the date of 
this policy and which does not confine the Insured continuously within doors, but 
re quires regular visits, at least once every seven days, by a legally qualified 
physician, provided said disease necessitates total disability and total loss of time, 
and provided that no indemnity will be paid for the first seven days of such 
disability, unless such non-confining illness shall immediately follow 
illness, indemnity fo- which is payable hereunder.” 


As called for by the “Confining Illness” clause above quoted, the insurer paid 
the insured $75 a month up to and including the month of April, 1933, at which 
time he was informed that thereafter the monthly benefit would be reduced to 
$37.50 for two months, as provided in the “Non-confining Illness” clause, and that 
at the expiration of said two months the policy would terminate. Accordingly, 
he was given two checks for $37.50 each, covering the months of May and June, 
1933, and in July, 1933, said companies purported to cancel the policy. The insured 
refused to accept said checks in settlement of his claims, and in October, 1933, 
brought the present action wherein he asked that it be declared that the policy 
was still in full force and effect, and that he be given judgment for $450, which 
sum represented the allowance of $75 a month for the preceding six months as 
provided in said “Confining Illness” clause. The trial court found that the policy 
was still in full force, and accordingly awarded judgment in favor of the insured 
for $450. 

The refusal of the insurer to continue the payments of $75 a month and its 
action in purporting to cancel the policy in July, 1933, were based upon the claim 
that the insured’s illness no longer confined him continuously within doors, nor 
required regular visits at least once in every seven days by a_ legally qualified 
physician, and that consequently his case was removed from the “Confining Illness” 
clause of the policy to the “Non-confining Illness” clause thereof. And in. this 
connection appellants contend that the decision in Carabelli v. Mountain States 


Life Insurance Company et al. (Cal. App.) 46 P.(2d) 1004, is decisive of the 
present case. 


confining 


[1] That case was decided subsequent to the trial of the present action, the 
principal appellant therein, Mountain States Life Insurance Company, being the 
principal appellant here; and the judgment in favor of the insured was reversed. 
There, too, the insured suffered a paralytic stroke, and the question pre sented 
was the precise one here involved, and it arose out of the clauses of a policy 
identical with those here under consideration. But a comparison of the two cases 
clearly demonstrates that other than as above stated the facts of the present case 
are essentially different from those of the Carabelli Case. There, as the decision 
states, the insured was able to move about his home and elsewhere unassisted. 
Habitually he took extended walks alone a considerable distance from his home; 
and it was not necessary for the doctor to visit him at his home. He was able 
to and did walk alone sixteen or more times to the doctor’s office, which was 
many blocks from his home; and continuously for a period of five weeks he was 
unattended by any physician. Here, however, the evidence shows that the insured 
is practically helpless and has been so since he was stricken. For six months or 
more he was confined to his bed; and thereafter he was not able to get about, 
even to move around his home, without assistance. It is true, as appellants point 
out, that after being bedridden for six months plaintiff occasionally visited a 
barber shop a short distance from his home. But usually he was driven there 
by his nephew in an automobile, and when he walked he was always accompanied 
by an attendant, for the reason that some one had to be with him constantly to 
support and guide him. He was unable to walk alone. Moreover, upon his arrival 
at the barber shop, it was necessary for the barber to assist him into the shop, 
remove his coat, help him in and out of the barber chair, and afterwards aid 
him in putting on his clothing. It is true also that the doctor did not keep a 
complete record of all of his visits, and consequently was unable to state definitely 
the exact number of times he called upon the insured. But the evidence amply 
supports the conclusion that he visited the insured in his home at least once in 
every seven days, and for a considerable period called several times a week. The 
evidence as a whole is legally sufficient, therefore, to sustain the trial court's 
finding that the nature of respondent's illness was not such as to remove his 
case from the provisions of the “Confining Illness” clause of said policy [Nelson 
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y. Washington Fidelity Ins. Co., 135 Cal. App. 731, 27 P.(2d) 779; Home Pro- 
tective Association v. Williams, 151 Ky. 146, 151 S. W. 361, Ann. Cas. 1915A, 260; 
Hays v. General Assembly American Benevolent Ass’n, 127 Mo. App. 195, 104 
S. W. 1141], and that therefore he was entitled to a continuation of benefits at 
the rate of $75 a month. 

(2, 3] Appellants further contend that the original jurisdiction of the action 
was in the justice court and not the superior court. This contention is based upon 
the admitted fact that all actions at law arising in the city of Oakland wherein 
the demand sued upon exclusive of interest amounts to $1,000 or less fall 
exclusively within the jurisdiction of the justice court. Code Civ. Proc. §§ 81 
(as added by St. 1933, p. 1810, as amended by St. 1933, p. 2476), 103, 112 (as 
amended by St. 1933, p. 1814). Appellants argue, therefore, that since the amount 
sued for herein was only $450, the superior court was without jurisdiction to deter- 
mine the cause. Proctor v. Justice’s Court, 209 Cal. 39, 285 P. 312; article 6, § 5, 
Const. of Cal. Appellants filed no demurrer to the complaint, nor was the question 
of want of jurisdiction suggested by answer or during the course of the trial; but 
being a jurisdictional question, it may be raised for the first time on appeal (Hallock 
y. Jaudin, 34 Cal. 167, 173; 21 Cal. Jur. p. 268); and in our opinion appellants’ 
contention must be sustained. The position taken by plaintiff is that inasmuch as 
the complaint alleged that the insurer “informed plaintiff that his policy had expired 
and would not be renewed,” and in the prayer of the complaint he asked “that said 
policy of insurance be declared to be in full force and effect,” the action presented 
an equitable issue which brought it within the jurisdiction of the superior court; 
and in support of his position plaintiff relies upon the decision rendered by the 
District Court of Appeal in the case of Brix v. People’s Mutual Life Ins. Co. (Cal. 
App.) 29 P.(2d) 233. Admittedly, that case involved the same jurisdictional ques- 
tion here presented, but after the appeal was determined by the District. Court of 
Appeal, the cause was taken over by the Supreme Court and it was there held that 
where, as here, an insured sues to collect accrued monthly benefits under a policy 
of insurance claimed to be due up to the time of the commencement of the action, 
the total amount of which is less than the minimum amount over which the superior 
court has jurisdiction, the inferior court has original jurisdiction of the action, 
despite the fact that the complaint contains additional allegations with reference to 
the future installments. Such allegations, the Supreme Court holds, do not operate 
to remove the cause to the jurisdiction of the superior court. Brix v. People’s 
Mutual Life Ins. Co. (Cal. Sup.) 37 P.(2d) 448. In. other words, it was held in 
effect that the matter of additional relief is merely consequential, and does not 
operate to confer jurisdiction on the superior court. The court went on to say, 
however, that its decision should not be construed as holding that in case of a 
transfer of the action to and a retrial thereof in the inferior court the plaintiff 
might not, after proper amendment to that end, recover all installments which have 
fallen due on said policy of insurance since the commencement of said action, pro- 
vided his total demand does not exceed the jurisdictional limit of the inferior court. 

Therefore, in conformity with the decision of the Supreme Court in that case, 
the judgment herein is reversed. 

We concur: Tyler, P. J.; Cashin, J. 


BROTHERHOOD OF RAILROAD TRAINMEN v. POWERS. 
Court of Appeals of Kentucky. Oct. 22, 1935. 
: 86 Southwestern Reporter (2d) 1001. 
1. INSURANCE. 

Where benefit certificate provided that members should be considered totally 
and permanently disabled only in enumerated cases, liability of fraternal society 
was dependent upon proof that member's loss came within restricted term of 
certificate, and it was not sufficient merely to establish total and permanent 
disability either occupational or general. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

2. INSURANCE. 

_Impaired vision of railroad brakeman, a member of fraternal society who 
claimed to be commercially blind, but who was able to read own writing without 
glasses at distance of 12 to 14 inches and to identify several jurors from witness 
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stand held not to entitle member to recover under benevolent certificate for 
“complete and permanent loss of sight.” 

(For other cases, see Insurance, Dec. Dig. § 787.) 
3. INSURANCE. 

Where benevolent certificate provided that granting of aid to unfortunate 
member should be matter of benevolence, resort could be had only to tribunals 
of fraternal society, although member could show in courts that he had been 
vefused fair, reasonable, and impartial hearing or that rejection of his claim 
was arbitrary or fraudulent. 

(For other cases, see Insurance, Dec. Dig. § 805[2].) 

Appeal from Circuit Court, Whitley County. 

Suit by Starling E. Powers against the Brotherhood of Railroad Trainmen. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Stephens & Steely, of Williamsburg, and Gray & Feather, of Corbin, for 
appellant. 

H. H. Owens, of Barbourville, and J. B. Johnson, of Williamsburg, for 
appellee. 

EQUITABLE LIFE ASSUR. SOC. OF U. S. v. McDONALD. 
Court of Appeals of Kentucky. Oct. 11, 1935. 
87 Southwestern Reporter (2d) 123. 
1, INSURANCE. 


In action on certificate issued under group policy, insured held not required to 
plead or prove master policy where petition stated cause of action predicated upon 
certificate with allegations of contract of insurance which referred to group policy. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

5. INSURANCE. | ‘ 

In action for disability benefits on certificate issued under group policy, evidence 
as to whether plaintiff was partially or permanently disabled within meaning of 
policy held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

6. INSURANCE. , ; 

Disability caused by pulmonary tuberculosis causing insured to leave job as 
truck driver for oil company and to undergo treatment and operation, and which 
prevented him from holding jobs which he subsequently secured in furniture and 
wagon factories, held “permanent and total disability,” within insurance certificate 
providing for payment of designated amount upon proof that insured had become 
permanently and totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

7. INSURANCE. ; 

Insurer’s denial of liability for total disability under group policy waived right 
to have employer direct method of payment. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

8. INSURANCE. 

In action for total disability benefits under group policy, evidence held sufficient 
to support finding that insurer had denied liability on plaintiff’s certificate. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

9. INSURANCE. 

Insurer’s denial of liability for total disability under group policy held waiver 
of provision for delay in payment until six months after filing of proof of claim, 
and hence award of interest on judgment against insurer from date fixed in proof 
of claim as of total disability was not error. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch; Fourth 
Division. 

Action by Terry McDonald against the Equitable Life Assurance Society of the 
United States. Judgment for plaintiff, and defendant appeals. 

Affirmed. 
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\Vm. Marshall Bullitt, Eugene B. Cochran, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

Lawrence F. Speckman, of Louisville, for appellee. 

Morris, Commissioner. 

Appellee was in the employ of the Standard Oil Company prior to May 1, 
1930, as truck driver, hauling underground tanks, pumps, and containers of oil and 
gasoline. On the date mentioned he secured from appellant an individual certificate 
f insurance for $2,000, which provided that upon furnishing proof of having 
become so disabled by injury or disease as to be wholly and presumably perma- 
rently prevented from pursuing gainful occupation, the insurer would pay 
either in a single sum or, at the option of the employer, the equivalent in a 
designated number of equal installments. 

Appellee worked until about April 1, 1931, when he was transferred to lighter 
tasks, still driving a truck but hauling gasoline for delivery to service stations. 
This change in occupation was due to the fact that in March, 1931, appellee suf- 
fered an attack of influenza, which left him in a weakened condition. In July, 
1931, he subjected himself to a clinical examination, Pictures and physical exam- 
inations led to a diagnosis showing moderately advanced tuberculosis. He con- 
tinued his lighter work until the latter part of August, when, acting on the advice 
of Dr. Miller, he became a patient at Waverly Hills, and later underwent an 
operation consisting of a severance of the phrenic nerve, causing a compression 
or collapse of the affected portion of the lung, which brought about an improve- 
ment. Dr. Miller reported to the insurance company that his condition was quies- 
cent; that he was capable of engaging in light work, but gave no assurance that 
“he would hold up.” 

In November, 1932, McDonald started to work for the Riddell Company manu- 
facturing light furniture. He says that he applied to the Standard Oil Company 
for work, but without success. He remained with the Riddell Company for 
about eight weeks, when he “got to feeling bad” and had to quit. He remained 
at home and in the summer of 1933 was employed by the Kentucky Wagon Com- 
pany, assisting in the assembling of bodies. He worked at this job a short time and 
against got to “feeling bad,” and went home and remained about a month, then went 
back to work with the Wagon Company, and worked until September, 1933, when he 
“just gave it up and went home.” In the spring of 1934 he tried the job again, but 
held it only a few weeks, when, as he expressed it, he “got the same old tired 
feeling.” 

\ppellee filed his petition in June, 1933, making the appellant and the Standard 
Oil Company defendants; the latter going out on peremptory. In his petition he 
set out the facts with relation to his physical condition, filed the certificate which 
had been furnished him, and sought judgment in the sum of $2,000. The assured 
made answer which was in the form of a general denial. Proof was heard, and 
upon submission of the cause to a jury a verdict was returned for $2,000, with 
interest at 6 per cent. from February 13, 1934. Motion for a new trial was over- 
ruled, and the insurer is here asking reversal on several grounds, which we shall 
take up in the order presented. 

[1] It is urged that appellee’s cause fails because he relied on his individual 

‘ertificate and failed to plead or prove the master policy. This same contention 
has recently been presented where the pleadings and facts were identical with the 
situation here. 
_ In Equitable Life Assurance Society v. Smith, 260 Ky. 56, 83 S.W.(2d) 885, 886, 
in denying a similar. claim, the court said: “The petition stated a cause of action 
predicated on the certificate with allegations of a contract of insurance, meaning 
the group policy. The plaintiff did not have this master policy in his possession 
and never saw it. He sued on the only instrument the company had given him. 
If there was any change in the terms of the contract not disclosed by this certifi- 
cate, the company should have pleaded it, and if the group policy contained anything 
contrary to or in conflict with this instrument, or had provisions in it which consti- 
tuted a defense of which if it wished to avail itself, it should have filed its copy 
of the contract or by proper procedure have had the plaintiff produce it if he 
— See also, Equitable Life Ins. Co. v. Reynolds, 259 Ky. 504, 82 S.W.(2d) 
HY 

[2] The second ground urged for reversal is that the opinions of Drs. Brock 
and Miller as to McDonald’s physical condition were founded on hospital records 
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and films, which they did not make, hence incompetent, and that the testimony of 
Koenig and Stettler about McDonald’s complaints to them was incompetent. ~ 

It appears that all the pictures made, save those made by Dr. Miller, and the one 
at the City Hospital, were made by Gilbert Perry, who stated that he was an X-ra: 
technician and had been engaged as such at Waverly Hills for seven years. He 
took X-ray pictures of McDonald on the following dates: August 14, 1931, Novem- 
ber 19, 1931, January 28, 1932, and July 30, 1932, and perhaps others. These films 
were identified by him and filed. This witness did not undertake to interpret the 
films because he said that such was the duty of a physician. The method by which 
these films were identified was by numbering them serially. Each patient was 
assigned a serial number and the film number placed on the index card of the 
patient. There was no objection to Perry’s testimony, or any part of it, including 
the introduction of the films. : 

Dr. Miller testified that it was his duty to pass on suspected cases of tubercu- 
losis, to interpret X-ray films, to supervise clinics, and that he had the final say, 
after examination, in ordering patients to Waverly Hills. It will be noted that the 
main controversy as to Dr. Miller’s testimony came up with regard to what Dr. 
Miller declared to be his “first examination and interpretation of his X-ray film in 
July.” He said that film was made in July, 1931, and was read as showing pulmonary 
tuberculosis and probably active. He said that McDonald was examined July 23, 
by an assistant, and was considered negative. Dr. Miller did ‘not pass on this 
examination. Later the doctor said the prior examination was not satisfactory, and 
he had the patient return later in July, 1931, when he was examined in bis presence, 
and McDonald was sent up to the City Hospital for an X-ray, and upon reading of 
that film he was admitted to the hospital. When asked by counsel, “Do you know 
that is a film of Terry McDonald?” he answered, “Yes,” and to the question, 
“How do you know it?” he replied: “Because I made films subsequently to that. 
I compared these films with those I made myself, and they showed the same char- 
acteristic lesions there.” Objection was made to the testimony about the X-ray 
film and motion to strike overruled. As to this objection and the court’s ruling 
thereon it amounts to little on the question of McDonald’s condition. It is noted 
that the doctor says it was on his interpretation of the film that McDonald was 
admitted to the hospital. McDonald’s condition during the entire period from 1931 
to 1934 was closely observed, not only by means of X-rays taken during the time, 
but by physical examinations, made at intervals. Dr. Miller testified as to fluoro- 
scopic and other X-ray examinations, and his conclusion was based on these exam- 
inations, some of which Dr. Miller made himself, about which there was little 
quarrel, and from all of these examinations Dr. Miller based his final conclusion, 
not that McDonald should be sent to Waverly Hills, but that he was totally and 
permanently disabled from working. 


As to Dr. Brock’s testimony with relation to X-rays and records, the only 
objection seems to have been that they were not made by him. This witness was 
allowed to read reports made to the Standard Oil Company giving the physical 
condition of McDonald. Most of these were permitted to be read without objec- 
tion by appellant, though there was objection to the witness giving an opinion, based 
on the contents. It was shown by Dr. Brock that he was the custodian of the 
records of the hospital, and that he was the doctor in charge of the institution, 
and his conclusions were based on his interpretation of X-ray films made by the 
hospital technician; from reports, most of which the witness had made himself, 
and copies thereof were sent to the insurer. 


A careful reading of the evidence assuredly discloses the fact that McDonald 
was suffering from tuberculosis in an advanced stage, and that it was the opinion 
of both doctors that he was totally ‘.c pacitated from doing any work, and these 
opinions were based on competent evidence, sufficient to take the case to the jury 
and uphold its verdict. | s ; 

[3] As to the contention that the testimony of Koenig and Stettler was objec- 
tionable, there is little room for serious complaint. Both these witnesses undertook 
to say that McDonald was not able to do the work assigned to him. In each 
instance when the witnesses were asked to describe or say what McDonald said 
about his condition, the court very properly admonished them that they could not 
and should not repeat any self-serving statements made by McDonald. These wit- 
nesses did not say anything about McDonald’s physical conditi 


Spe P ron: : ion, nor give their 
opinion as to his ability to work, wholly or partially. They simply said that he 
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tried to work and quit; said he could not do the work. This testimony was not 
aes as was the testimony in Horn’s Adm’r y. Prudential Ins. Co., 252 
_ 137, 65 S.W.(2d) 1017, and the cases cited therein. The court upheld defendant 


its objections to such portions of the witnesses’ testimony as would have been 
objectionable if admitted. 


[4] During the progress of the trial and at the close of defendant’s testimony, 

he deiendant produced proofs of claim, made up by the appellee, the employer, and 

tient physician, and it was stipulated that * ‘the foregoing papers were offered 
in evidence, and by agreement of parties considered read in evidence.” No objec- 
tion was raised to any portion of the contents of the proofs of claim until counsel 
jor appellee undertook to read the following portions of it to the jury: “In the 
pinion of the employer is this employee wholly and presumably permanently 
prevented for life from pursuing any and all gainful occupations? A. Yes.” 


“Does the employer favorably recommend this claim for total and permanent dis- 
ability benefits? A. Yes.” 


At the close of testimony for appellant, and while the appellee had the floor 
in rebuttal, counsel for appellee read the portions of the claims above quoted to the 
jury over appellant’s objection, made on the ground that the proofs were not 
offered as substantive evidence, but only for the purpose of showing that proofs had 
been filed. The controversy arose in this way: John McGuire was called in sur- 
rebuttal for defendant, and while being examined, one of the jurors asked this 
question: “I understood you to say the Standard Oil Company tried to get the 
insurance company to pay McDonald. Did you make that statement?” And he 
answered: “Yes sir. * * * The Standard Oil Company did think the claim was 
due to be paid until we had reports from the doctors * * *.” At this point 
counsel for McDonald asked to be allowed to present the exhibit to the jury, 
and appellant objected because “this is not offered as substantive evidence,” and 
the court ruled as follows: “If it is filed as evidence he has a right to bring it 
ut. It has been considered as read when it is filed. I think this paper is part of 
the record and it can be read to the jury,” and it was read to the jury, the court 
a Imonishing the jury that it should be read only for the purpose of showing, if it 
did show, McDonald’s condition at the time the proof was made. This paper 
may have been stipulated into the record, not to be read as substantive evidence, 
but merely to show that proof was filed; but we note that when we come to the fifth 
point urged by appellant, the exhibit must have been intended to be used by appellant 
as substantive evidence to the effect that it showed that the employer had approved 
an installment plan of payment. Whatever opinion the employer expressed as to 
Me Donald’s condition at the time of making the proof was based on the opinion 
f Dr. Cherry, who stated in the disability claim that McDonald was “conclusively 
not able to pursue any gainful occupation and would not be able to resume any 
business.” 

This stipulated evidence, under the court’s admonition, was only to be consid- 
ered by the jury as bearing upon McDonald’s condition in 1932, and since there 
was other substantive evidence as to his condition at that time and later, even 
though the admission should be treated as erroneous, it was not such as to prej- 
udice the substantial rights of appellant. 


[5, 6] On the fourth point, i. e., that McDonald was partially and not perma- 
nently disabled, we have a situation where two doctors testified that he was perma- 
nently disabled, and two who testified that the most they could say was that he had 
what is known as a case of arrested tuberculosis. One of these doctors positively 
testi fied that the disablement was not permanent, and the other was not quite so 

ositive. This question was the vital question submitted to the jury under appro- 
priate instructions, backed up by proof sufficient to require its submission, and being 
a question wholly for the jury, the court cannot say that the jury came to an 
erroneous conclusion. This court, in construing policies similar to the one here 
in issue, has clearly defined the terms “permanent and total disability,” and the 
proof here justified a conclusion that the disability was permanent, within the 
meaning of the words as used in McDonald’s certificate. Jefferson Standard Life 
Ins. Co. v. Hurt, 254 Ky. 603, 72 S.W.(2d) 20; John Hancock Mut. Life Ins. Co. 
v. Cave, 240 Ky. 56, 40 S.W.(2d) 1004, 79 A. L. R. 848; Prudential Ins. Co. v. 
Harris, 254 Ky. 23, 70 S.W.(2d) 949. 
(7, 8] The next point urged by appellant is that since the individual certificate 
ld by McDonald provided that any sum due under the policy should be paid either 
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in a single sum, or, at the option of the employer, an equivalent sum in a fixed 
number of equal annual installments, as set forth in the certificate, which option had 
been exercised, it was error to allow McDonald the lump sum payment. 

Counsel argues that the employer “when it first had opportunity to do so exer- 
cised the option to have insurer pay McDonald on the installment plan partially”; 
that in 1932 the employer “recommended” the insurer to pay McDonald $1,000 in 
a lump sum, under the contributory plan and the remainder in monthly installments 
over a period of two years. Counsel takes the position that the judgment should 
be reversed because it requires the entire $2,000 to be paid in a lump sum, saying 
that since the option was exercised there was no waiver; counsel for appellee takes 
the position that since the insurer denied liability, it waived its right to pay by 
installment at the option of the employer. Here the question seems to be whether 
or not the insurer denied liability. If so, then the conduct of the insurer operates 
as a waiver of the right of the employer to direct the method of payment. John 
Hancock Mut. Life Ins. Co. v. Cave, supra, in which is cited Travelers’ Ins. Co. 
v. Turner, 239 Ky. 191, 39 S.W.(2d) 216; Home Ins. Co. v. Roll, 187 Ky. 31, 218 
S. W. 471. 

Counsel for appellant says unequivocally that “there is no proof that the 
Equitable refused to pay McDonald.” The evidence shows that McDonald said that 
the insurer refused to pay any sum on the policy sued on. In addition, Mr. McGuire, 
testifying for appellant, said: “The Standard Oil Company did think the claim was 
due to be paid until we had reports from the doctors and we had the reports from 
the Waverly Hills’ doctors and also Dr. Ellis Duncan, I believe. After the insur- 
ance company declined to pay we could not go any further with it.” This is suff- 
cient evidence to justify the court in concluding that there was denial of liability. 

[9] The last point made is that the court erred in instructing the jury that if a 
verdict was found for the plaintiff, the jury should find for him interest from 
February 13, 1932. The certificate, which McDonald held, provided that “the com- 
pany will pay six months after receipt of such proof in full settlement of all obli- 
gation under such policy, the full amount of such insurance,” etc. The proof was 
filed March 19, 1932. Counsel for appellant argues that it was error to allow 
interest from February 13, 1932, insisting that September 19, 1932, is the date inter- 
est should begin under its contract. The court fixed February 13, 1932, which was 
six months after August 13, 1931, as the date from which interest should run, the 
latter being the date fixed in the proof of claim, as of total disability, and the same 
date fixed in the petition from which interest was asked. 

It is true that under the certificate held by McDonald, payment of the obliga- 
tion was deferred six months from the date of filing proofs, but what has been said 
with regard to the waiver of method of payment of the entire sum applies here. 
The insurer denied liability and therefore waived its right to claim the benefit of 
the six months delay for payment. In Travelers’ Ins. Co. v. Turner, 239 Ky. 191, 
39 S.W.(2d) 216, 219, this court said: “In the case of Home Insurance Co. of New 
York v. Roll, 187 Ky. 31, 218 S. W. 471, it was held that, where an insurance com- 
pany repudiates liability, it loses its right to the 60-day period provided for by the 
policy within which to pay the loss, and interest runs from the date of the loss and 
not from the expiration of the 60-day period as it would have run but for the 
repudiation of the loss. The reason for the rule of these cases is that the elec- 
tions concerning the mode and time of payment reserved to the insurer in its policy 
of insurance are obviously meant for its protection where it acknowledges liability, 
but, where it repudiates liability, it at the same time waives all of its elections to 
pay such repudiated liability. In the homely language of the adage, ‘The tail goes 
with the hide.’” See, also, Hagman v. Equitable Life Assurance Society, 214 Ky. 
56, 282 S. W. 1112. 

In the case which the court quotes, it appears that the “loss” was a fire loss, 
and the time of the loss was easily determined; but it is no more difficult to deter- 
mine the time when McDonald became totally disabled, and he fixed that date as 
August 13, 1931. The court correctly ruled the interest due from that date. 

After a careful review of the record, we express the opinion that the court 
below committed no error on the trial which was prejudicial to the substantial rights 
of the appellant. 

Judgment affirmed. 
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McDOWELL v. METROPOLITAN LIFE INS. CO. No. 29238. 
Supreme Court of Nebraska. Oct. 29, 1935. 
263 Northwestern Reporter 145. 
1. INSURANCE. 


Party giving reason for his conduct and decision touching anything involved in 
controversy cannot, after litigation has begun, change his ground and put his 
conduct on another and different consideration. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

2. INSURANCE. | 

Estoppel inhering in defendant’s answer was not required to be pleaded by 
plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Syllabus by the Court. 

“Where a party gives a reason for his conduct and decision touching anything 
involved in a controversy, he cannot, after litigation has begun, change his ground, 
and put his conduct upon another and a different consideration. He is not per- 
mitted thus to mend his hold.” Mitchell v. Brotherhood of Locomotive Firemen 
and Enginemen, 103 Neb. 791, 174 N. W. 422. 

Appeal from District Court, Lancaster County; Frost, Judge. 

On rehearing. 

Affirmed, and former opinion vacated. 

For prior opinion, see 128 Neb. 23, 260 N. W. 555. 

Beghtol, Foe & Rankin, of Lincoln, for appellant. 

C. J. Campbell and John J. Wilson, both of Lincoln, for ee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 

EBERLY, Justice. 

The petition in this case declares upon a policy of accident insurance issued by 
the defendant insurance company to plaintiff; alleges that plaintiff suffered an 
accident on April 5, 1931; that since that date he has, as a result thereof, been 
wholly disabled and is entitled to recover on the policy a weekly indemnity of $25 
for “total disability”; that after the accident defendant accepted and allowed plain- 
tiff’s claim for total disability, and thereafter regularly paid such indemnity up to 
atid including March 19, 1933; that at this time payments were stopped and defendant 
refused to continue the same. The prayer of the petition is for judgment against 
defendant in the sum of $25 a week from and after March 19, 1933. 


In its answer, in addition to a general denial, defendant admits, as alleged in 
said petition, that it has paid plaintiff weekly indemnity provided in said contract 
up to and including March 19, 1933, “but alleges and says that since said 19th day 
of March, 1933, said plaintiff has suffered only partial disability, for which reason 
‘eau has refused to pay plaintiff total disability under said policy, as claimed by 
plaintiff.” : 

The second and third paragraphs of defendant’s answer plead defenses based 
upon a provision of the policy in suit relating to “change of occupation to greater 
hazard,” which is in the following terms: 


_ “This policy includes the indorsements and attached papers, if any, and con- 
tains the entire contract of insurance except as it may be modified by the company’s 
classification of risks and premium rates in the event that the insured is injured 
after having changed his occupation to one classified by the company as more haz- 
ardous than that stated in the policy, or while he is doing any act or thing pertain- 
ing to any occupation so classified, except ordinary duties about his residence or 
while engaged in recreation, in which event the company will pay only such portion 
of the indemnities provided in the policy as the premium paid would have pur- 
chased at the rate but within the limits so fixed by the company for such more 
hazardous occupation.” 


The plaintiff, by reply, in addition to a general denial, pleads estoppel, and 
challenges the correctness of the application of the provisions of the policy quoted 
to the facts of the record, as made by the defendant. 

_On these issues the cause was tried to a jury and a verdict was returned for 
plaintiff in the amount claimed, and from the judgment of the trial court overruling 
its motion for a new trial, defendant appeals. 

he sole errors relied upon by the appellant arise from instructions of the trial 
court in submitting the defenses contained in the second and third paragraphs of 
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the answer, which were based solely upon the provisions of the policy above quoted 
relating to “change of occupation to greater hazard.” 

A careful reading of the bill of exceptions discloses that no claim was ever 
made by defendant company under the provisions of the policy in suit relating to 
“change of occupation to greater hazard,” quoted above, until after the institution 
of this suit. True, the weekly payments of indemnity, which had been regularly 
made to plaintiff, were stopped on March 19, 1933. The negotiations that ensued 
between the parties were by correspondence, which forms a part of the record 
before us. The sole reason given by defendant at this time for its refusal to con- 
tinue the $25 weekly payments was that the assured was then only partially dis- 
abled. However, it does fairly appear that the insurance company was fully advised 
of the facts which now appear as the basis of relief claimed under paragraphs two 
and three of the answer filed by it. Yet, with knowledge of what these facts were, 
and properly chargeable with the necessary implication such facts carried, the 
defendant employed the following language in a letter dated April 28, 1933, 
addressed to the assured, in explanation of its position: 

“However, we find that you are now basing your claim for your total disability 
upon your inability to perform the duties of a vacuum cleaner salesman, canvassing 
from house to house and giving demonstrations, and it is necessary to point out to 
you that you were never insured for such duties and such duties do not come within 
the ‘Select’ classification at which your policy was issued. You would, thereiore, 
only be entitled to make claim for disability based on your inability to perform 
duties which come within the ‘Select’ classification, and as it is now indicated that 
you could perform some duties of that type, we consider that your condition now 
is one of partial disability only and that any further payments paid beyond March 
19, 1933, should be paid on that basis. 

“We appreciate the fact that you would not be able to perform all of your 
duties as an assistant manager or department manager, but you surely could per- 
form some of them and we would like very much to have you give the matter of 
the payment of further benefits proper consideration in connection with the duties 
for which we insure you and your present condition and we will promptly forward 
our check in payment of benefits beyond March 19, 1933, on the basis of partial dis- 
ability for the period covered by the last statement of claim you submitted to us as 
soon as we hear from you.” 

It fairly appears from the above that the sole reason for its course of conduct 
was that the assured was then but partially disabled. Indeed, this conclusion finds 
appreciable support in the language hereinbefore quoted from defendant’s answer. 
No other reason appears to have been given until after the institution of the suit. 

The statements quoted from the letter were made, as appears from the record, 
by the duly authorized agent of defendant. 

This jurisdiction is committed to the view that “A classification of the occupa- 
tion of an applicant for insurance by the general agent of the company, on full 
information of the facts, binds the insurer.” ‘Travelers’ Ins. Co. v. Snowden, 60 
Neb. 263, 83 N. W. 66. 

It would seem that this principle would be applicable in negotiations between 
the assured and the company after the occurrence of an accident, with reference 
to: the company’s liability therefor. 


_ And in the instant case, when the company, through its agent, with knowledge 
of the facts, placed its refusal to continue payments on the single ground of “partial 
disability,” the assured was entitled to proceed on that basis. 

“The fact that an accident insurance policy provides for recovery of the amount 
which the premium would purchase under a proper classification does not affect the 
rule that the company is bound by the classification made by its agent.” Arneberg 
v. Continental Casualty Co., 178 Wis. 428, 190 N. W. 97, 29 A. L. R. 93. 

[1] We are committed to the rule: “Where a party gives a reason for his 
conduct and decision touching anything involved in a controversy, he cannot, after 
litigation has begun, change his ground, and put his conduct upon another and a 
different consideration. He is not permitted thus to mend his hold.” Mitchell v. 
Brotherhood of Locomotive Firemen and Enginemen, 103 Neb. 791, 174 N. W. 422, 
423. See, also, Yates v. New England Mutual Life Ins. Co., 117 Neb. 265, 220 
N. W. 285; Powers v. Bohuslav, 84 Neb. 179, 120 N. W. 942; Pittenger v. Salis- 
bury & Almquist, 125 Neb. 672, 251 N. W. 287; Hamblin v. Equitable Life Assur- 
ance Society, 124 Neb. 841, 248 N. W. 397. 
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With knowledge of all the facts, the insurance company, in effect, tacitly waived 
the defense of “change of occupation to greater hazard” when its agent presented 
as its sole reason for refusing to continue the weekly payments the fact that the 
assured had ceased to be totally disabled and was entitled to receive indemnity for 
partial disability only, and insisted on reducing the payment of indemnity thereto- 
fore made to that amount. This fact is expressly admitted and indeed alleged in 
the portion of defendant’s answer hereinbefore quoted. 

[2] The latter feature brings the instant case within the exception to the rule, 
that the defense of estoppel in pais must be pleaded when there is an opportunity to 
plead it, which exists when the estoppel involved necessarily inheres in the matter 
of defense which is pleaded by the defendant. Facts so pleaded need not be reiter- 
ated by the opposing party in his subsequent pleading to secure full benefits of the 
inferences they sustain. 

“A party entitled to an estoppel need not in all cases formally plead the estoppel. 
If the facts constituting the estoppel are in any way sufficiently pleaded, he is 
entitled to the benefit of the law arising therefrom.” City Nat. Bank of Hastings v. 
Thomas, 46 Neb. 861, 65 N. W. 895. See, also, Seng v. Payne, 87 Neb. 812, 128 
N. W. 625; Smith v. Liberty Life Ins. Co., 118 Neb. 557, 225 N. W. 688; Krekeler 
y. Ritter, 62 N. Y. 372; Farmers’ Bank v. Glenn, 68 N. C. 35; Bank of Antigo v. 
Ryan, 105 Wis. 37, 80 N. W. 440. 

In discussing a similar question this court, speaking through Howell, J., 
employed the following language: 

“Its reply to plaintiff was, in effect, the company is not concerned about how 
insured died or when he died, because the policy lapsed for nonpayment of the 
premium note which ‘became due July 14, 1914) Whether the reason was a good 
one, or bad, it precluded itself from setting up another after litigation started. 

“In Powers v. Bohuslav, 84 Neb. 179, 120 N. W. 942, Good, C., now an honored 
member of this court, was dealing with a suit for commissions on a brokerage con- 
tract for the sale of land. The broker secured a purchaser, and the landowner 
refused to convey the land, giving a certain reason therefor. When sued, he set 
up another and different defense. On page 184 (of 84 Neb., 120 N. W. 942, 944), 
the court said: ‘Defendant, having failed to object upon the ground that the pur- 
chaser was willing to pay all cash, instead of deferring a part of the purchase 
price, until after litigation was instituted, will not now be heard to make such 
defense.’ In that case, the reply was a general denial, and no estoppel was pleaded. 

“In Hilmer v. Western Travelers’ Accident Ass’n, 86 Neb. 285, 291, 125 N. W. 
535, 537, 27 L. R. A. (N. §.) 319, this court, speaking through Root, J., with ref- 
erence to another case in this court, in which the insurance company denied the 
policy was in force, said: ‘The company also urged a defense based upon an agree- 
ment in the policy. Manifestly it was not just to permit the company to insist that 
the policy was void for one purpose and valid for another.’ Further in the opinion, 
on page 292 [of 86 Neb., 125 N. W. 535, 537, 27 L. R. A. (N. S.) 319], it was said: 
‘But, if a person before suit refuses to satisfy a demand for particular reason stated 
by him to the plaintiff, he will not be permitted after litigation has commenced to 
change his ground and defend upon entirely different considerations.’ 


“Strictly speaking, inconsistencies of the kind we are talking about are not to be 
said to fall under estoppel or election. They partake of both, but it seems to be a 
tule of procedure based upon manifest justice. 10 R. C. L. 698, § 26.” Yates v. 
New England Mutual Life Ins. Co., 117 Neb. 265, 220 N. W. 285, 287. 

It follows that this rule of procedure, based on manifest justice, is applicable 
to and decisive under the record before us. 

The issue of the character of plaintiff's injury was duly submitted to, and clearly 
determined by, the jury favorably to plaintiff, and defendant, as already suggested, 
does not challenge this part of the procedure. Therefore, under the uncontra- 
dicted facts of this record, we are precluded from the consideration of the ques- 
tions which appellant presents on this appeal, as they pertain wholly to matters 
upon which it had no right to be heard. 

By the former opinion in this case, reported in 128 Neb. 23, 260 N. W. 555, now 
vacated, appellee was awarded an attorney’s fee. In view of additional services, 
that award is increased to $150 in this court, the same to be in addition to the $150 
allowed in the district court. 


It follows that the judgment of the trial court is right and it is 
Affirmed. 
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TEITELBAUM v. MASSACHUSETTS ACCIDENT CO. Nos. 429, 430. 
Supreme Court of New Jersey. Nov. 20, 1935. 
181 Atlantic Reporter 395. 
1. INSURANCE. 


Court will adopt construction, not doing violence to wording of policy, most 
advantageous to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. ; 

_ Under policy contemplating indemnity if accident or illness wholly and con- 
tinuously disables insured from performing “any and every kind of duty pertaining 
to his occupation or business,” insured need not be unable to do anything whatever 
pertaining to his occupation, but may recover on policy if unable to do any and 
every kind of business pertaining to his occupation. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. ie , 5 : 

Evidence that physician and surgeon, having become afflicted with encephalitis, 
was unable to do surgery or even give hypodermic injections, although treating 
about four patients daily and writing several prescriptions, warranted recovery on 
policy requiring insured to be wholly and continuously disabled from performing 
“any and every kind of duty pertaining to his occupation or business.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. , ; ; é , 

Provision of accident and sickness policy barring actions prior to 60 days after 
proof of loss held waived by insurer’s conduct indicating determination to make no 
further payments, and hence actions were not premature, even though proof of loss 
was not duly filed. 

(For other cases, see Insurance, Dec. Dig. § 621.) 


Appeal from First District Court of City of Newark. 

Actions by Maurice Teitelbaum against the Massachusetts Accident Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Argued October term, 1935, before Trenchard, Heher, and Perskie, JJ. 

Herman E. Dultz, of Newark, for appellant. 

Kanter & Kanter, of Newark, for appellee. 

PERSKIE, Justice. 

On May 28, 1925, the plaintiff, a physician and surgeon, purchased of defendant 
a contract of indemnification against loss by reason of accident and illness. This 
contract (policy), among its several provisions, contains the following clauses: 

“Part I. Total accident or illness disability. If the insured suffers a disability 
from accidental injury or disease which necessarily, wholly and continuously dis- 
ables him from the performance of any and every kind of duty pertaining to his 
occupation or business, the company will pay a weekly indemnity at the rate of 
One Hundred Dollars ($100.00), per week, during the continuance of such disability 
until such time as the Insured may engage in a gainful occupation, but no indemnity 
shall be payable for the first two weeks of disability, as above described. © 

“No. 14. No action at law or in equity shall be brought to recover on this policy 
prior to the expiration of sixty days after proof of loss has been filed in accordance 
with the requirements of this policy, nor shall such action be brought at all unless 
brought within two years from the expiration of the time within which proof ot 
loss is required by the policy.” 

On June 14, 1933, plaintiff became afflicted with a disease described as marked 
epidemic encephalitis; Parkinson’s syndrome. Encephalitis is described as an inflam- 
matory disease of the brain. The effect of this disease on the plaintiff was: “That 
there was a marked disturbance of his gait when he walked, there was a shortening 
of his steps, he walked in a shuffling manner with a propulsion tendency to fall for- 
ward and marked disturbance of his associate movements; that is, when he walked 
his arms were held rigidly to his side, he did not swing his arms in a normal man- 
ner. There was a marked tremor which involved to some degree his entire body, 
but more particularly, the left arm and leg and head. He had a marked disturbance 
of his speech in that his speech was slurry, quite indistinct. He had difficulty with 
fine movement, that is difficulty, in short, in picking up a pin whereas he could lift 
a suit case. There was a definite impairment of coordinated movement. In addi- 
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tion to that, there was a spasm of the eyelids and a rolling of the eyeball upward 
in the spasm ; uncontrollable.spasm of the eyelids. He also had considerable rigidity, 
especially of the left arm and leg. There were tremors of the face and tongue 
and there were at times uncontrollable emotions, outbursts of laughing or cryin 

which were not under control and which occurred without sufficient provocation.” 

Defendant paid plaintiff the weekly sum of $100 from June, 1933, to February 
5, 1935; thereafter, it stopped further payments. Whereupon, on March 11, 1935, 
plaintiff caused two suits to be instituted in the First district court of Newark 
against defendant, case No. 181644, for payments due under the policy, covering 
the period from February 5, 1935, to March 5, 1935, and case No. 182134, for the 
period from March 5, 1935, to April 2, 1935. No proof of loss, as required by 
section 14 of the policy, was filed with the defendant. 

The proofs at the trial disclosed that the assured was an active practitioner, 
treating approximately 140 patients a week. His practice was of a general char- 
acter; he was a surgeon and he had a large obstetrical practice. Dr. L. Beverly 
Chaney, of New York, a neurologist of high repute, testified, and there was no 
medical testimony offered in opposition thereto, that “my opinion is that he (plain- 
tiff) is totally incapacitated from carrying on professionally both as a physician and 
as a surgeon.” And the proofs disclose the following observation by the court: 
“The Court: Let it appear upon the record that the witness seems to have some 
difficulty in enunciating his words, and particularly professional words.” 

Against this and other formidable array of evidence of the physical and mental 
wreckage of the plaintiff, the defendant offered proof that, during the period for 
which plaintiff seeks recovery here, he treated some seven patients, gave a hypo- 
dermic injection to one patient, wrote about 14 prescriptions and kept up his offices, 
which were in his home. All of this, of course, for the alleged purpose of showing 
that plaintiff was not totally disabled within the terms of the policy. As a matter 
of fact, plaintiff himself admitted that during the same period he treated not only 
these patients, but that he treated about four patients a day. He, however. 
explained that he treated only those patients “which I could handle very easily.” 
He could not, he said, with safety even give hypodermic injections; that he was 
wholly and continuously unable to do any and every kind of duty pertaining to his 
occupation or business. He could do no surgery; he could not do obstetrical work, 
etc. 


Motions for a nonsuit and directed verdict in favor of the defendant on the 
grounds that the plaintiff was not wholly and continuously disabled within the pro- 
visions of the policy, aud that the suits were prematurely brought, were denied. 
The trial judge, basing his finding on the “uncontradicted medical testimony on the 
part of the plaintiff” and his “observation of the plaintiff on the witness stand,” 
entered a judgment of $408 in favor of the plaintiff and against the defendant. 

[1-3] First. It is the well-settled law, where the language of a contract, as 
here, requires construction, we adopt that construction, not doing violence to the 
wording, most advantageous to the insured. Connell v. Commonwealth Casualty Co., 
96 N. J. Law, 510, 115 A. 352; Nickolopulos v. Equitable Life Assur. Soc. of U. S., 
113 N. J. Law, 450, 456, 174 A. 759. The construction of each contract depends 
upon its particular wording. The meaning of the language in question, “Any and 
every kind of duty pertaining to his occupation or business,” has received judicial 
construction by our courts. It is “not that he [assured] must be so disabled as to 
prevent him from doing anything whatsoever pertaining to his occupation, but that, 
if he be so disabled as to prevent him from doing any and every kind of business 
pertaining to his occupation, he was entitled to recover.” Gross v. Comm. Cas. Ins. 
Co. of Newark, N. J., 90 N. J. Law, 594, 101 A. 169, 170; Doherty v. American 
Employers’ Ins. Co. of Mass., 112 N. J. Law, 52, 169 A. 652. Nor is the case of 
Nickolopulos v. Equitable Life Assur. Soc. of U. S., supra, to the contrary. The 
particular provision there involved is entirely unlike the one here in issue. The 
proofs here fully support the result reached. 


[4] Second. Were the suits prematurely instituted? (Section 14 of the policy.) 
We think not. The proper proofs here clearly indicate, and the subsequent con- 
duct of the defendant fully prove, that defendant had determined not to make any 
further payments on the policy. Under such circumstances the defendant waived 
this provision; plaintiff was, therefore, privileged to institute suit at once. State 
Insurance Co. v. Maackens, 38 N. J. Law, 564; Cheshansky v. Merchants’ Fire Ins. 
Co., 102 N. J. Law, 414, 131 A. 910; Radwanski v. Scottish Union, etc., Co., 100 
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N. J. Law, 192, 126 A. 657; Evans v. Farmers’ Reliance Ins. Co., 110 N. J. Law, 
159, 164 A. 258. ; 

[5] In fine, it is rather difficult, if not impossible, to reconcile defendant’s action 
prior to these suits with its present claims that there is no liability on its part in the 
premises. The record fails to disclose that defendant even questioned its liability 
towards the plaintiff before these suits. As a matter of fact, as already stated, it 
paid the plaintiff the weekly indemnity from June, 1933, to February 5, 1935; it did 
not, even in these suits, offer any medical proof in opposition to that offered for the 
plaintiff. Exhibit P-2 (letter of Victor R. Watson, superintendent N. C. claims 
division) was, of course, properly rejected as evidence of an unaccepted offer of 
compromise of $10,000 for a release of defendant’s liability to the plaintiff under the 
policy. But there is, however, other ample and persuasive proof of the obvious 
reason for the refusal by the defendant to make further payments under its policy; 
it sought to buy its peace at its own price. 

We have carefully examined all other points, and do not find in them any error 
which injuriously affected the substantial rights of the defendant. 

Judgment is affirmed, with costs. 


MID-CONTINENT LIFE INS. CO. v. DAVIS. No. 22469. 
Supreme Court of Oklahoma. Oct. 22, 1935. 
51 Pacific Reporter (2d) 319. 
1. INSURANCE. 

Insured’s death is “accidental” within insurance policy, where it is unexpected 
ahd not probable result of his conduct. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Death of insured, who jumped from first-story apartment window in attempt to 
avoid arrest for breach of peace, and struck metal awning beneath window, causing 
him to alight on ground on his back or head, resulting in skull fracture, held 
caused by “accidental means” within double indemnity provision in life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Recovery on accident policy is not defeated by fact that insured’s negligence 
entered into his death. 

(For other cases, see Insurance, Dec. Dig. § 450.) 

4. INSURANCE. 

In action on life policy for double indemnity provided for accidental death, 
instructions on question whether death was caused by accidental means and on 
presumption against suicide held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Syllabus by the Court. 

1. Death of the insured is “accidental” within policy, where it is unexpected 
and not probable result of his conduct. tna Life Ins. Co. v. Little, 146 Ark. 70, 
225 S. W. 298. 

2. Recovery on an accident policy is not defeated by the fact that negligence of 
insured entered into his death. 

Appeal from District Court, Oklahoma County; Saul A. Yager, Judge. 

Action by Ivon Davis against the Mid-Continent Life Insurance Company. 
From an adverse judgment, defendant appeals. 

Affirmed. se 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff in 
error. 

Wilson, Wilson & Owens, of Oklahoma City, for defendant in error. 

Per Curiam. 5 

This case was an action at law brought by the defendant in error, hereinafter 
called plaintiff, against the plaintiff in error, hereinafter called the defendant, to 
recover upon a policy of life insurance. The suit was brought in the district court 
of Oklahoma county, Okl. The plaintiff sought to recover $2,000, interest, and 
costs. 

The policy in question was issued by the defendant to and upon the life ot 
Dwight Layman Davis, wherein the defendant agreed to pay to James Franklin 
Davis, father of the insured, and in the event of his death prior to that of the 
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insured, to Mary Ellen Davis, mother of the insured, the sum of $1,000, with an 
agreement to pay an additional $1,000 upon the death of the insured caused directly, 
independently, and exclusively of any and all other causes, from bodily injuries 
through external, violent, and purely accidental means, excluding homicide or self- 
destruction. 

The beneficiary named in the policy executed in writing an assignment of all 
her rights under said policy to the plaintiff. 

The defendant admitted its liability for $1,000 upon the single liability under 
the terms of the policy sued on, but denied its liability for more than the single 
indemnity provided for in said policy. 

Upon the admission of the defendant of its liability for $1,000, under the single 
indemnity provision of the said policy, upon motion of the plaintiff, the court 
rendered judgment for the plaintiff and against the defendant for $1,000, which 
has been paid and satisfied. 

The material provision in the policy necessary to be considered in determining 
the single controverted question of the double indemnity liability under the policy 
is the following: 

“Double Indemnity 

“Upon receipt of due proof that the death of the insured was caused directly, 
independently and exclusively of any and all other causes, from bodily injuries 
effected through external, violent and purely accidental means (excluding homicide 
or self-destruction, sane or insane, and excluding death from injuries received in 
military or naval service in time of War, or as result of participation by the insured 
in aeronautic or submarine expeditions or operations) and that such death 

ccurred (a) within the premium paying period, and (b) before the insured 
attained the age of sixty vears, and (c) before a default in any premium and 
(d) within thirty days from the date of such accident, the Company will’ pay the 
face amount of this policy in full settlement hereof. 

“Upon any anniversary of this policy the double indemnity benefit may be dis- 
continued by returning this policy to the company for proper endorsement with 
written request from the insured (and assignee, if any) and if so discontinued, or 
if the insured attain the age of sixty, any premium thereafter due will be reduced 
by the amount of the premium charged for the double indemnity benefit. 

' “The annual premium for the double indemnity benefit is $2.00, and is included 
in the premium stated in the consideration clause of this policy. 

“Oklahoma City, Oklahoma, May 27, 1929 
“(Signed) R. T. Stuart, President. 

“Attest: R. W. Reese, Secretary 

“Examined and countersigned by M. C. Oppelt, Registrar 

“Form D 1-2” 

The facts in connection with the death of the insured, as shown by the testi- 
mony in the case, are substantially as follows: 

_ The insured, together with another man and two women were having a party 
of a rather wild nature on the first floor of an apartment house, known as the 
Jenkins Apartments in Oklahoma City; said party being on the 29th day of July, 
1930. The witnesses vary slightly in their statements as to the hour of the accident 
which caused the death of the insured, but, considering all of the testimony, it must 
have happened soon after midnight. The testimony showed the night to be com- 
pletely dark. The party became rather noisy, and officers raised the particular 
apartment in which the party was being held, and there found that the two men and 
two women had been drinking liquor rather heavily, and also found a considerable 
quantity of alcohol in said apartment. The testimony further showed that there 
were twelve separate apartments in this particular apartment building, and that the 
two women occupied one of these apartments, and that the apartment in which 
the party was being held was the apartment of the other man. The testimony 
showed that the insured never had heen at the rear of the apartment at any time 
previous to the fatal night; that he had come through the front door; and that 
he could observe that the windows in front of the apartment were only a short 
distance from the ground. 

The officers informed the persons having the party, including the insured, that 
they must get ready to go to the police station with them. Some delay resulted in 
their getting ready, and the insured stretched himself across the bed in the 
room, and then jumped out the window which was near the bed. The testimony is 
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conflicting as to how the insured went out the window, but the testimony offered 
by the defendant was to the effect that the insured jumped out of the window feet 
first, and that the officer jumped out the window immediately after him. Photo- 
graphs of the apartment showed the window from which the insured jumped 
were exhibited in evidence. These photographs show that the ground upon which 
said apartment was located was sloping, and that the windows at the front part 
of the apartment were only a few feet from the ground, but that the windows in 
the back of the apartment, from which the insured jumped, were higher from the 
ground than the front windows; this being due to the sloping of the ground from 
the front to the rear of the building. There was a metal awning immediately 
under the window from which the insured jumped, which gave way when he 
alighted on it. The testimony shows conclusively that the apartment from which 
the insured emerged was on the first floor of said apartment house. The testi- 
mony does not disclose that the insured knew the physical conditions of the 
building and surroundings especially as to the distance of the window from 
which he emerged to the ground below. There is no testimony in the record 
showing that the insured knew of the metal awning just below the window from 
which he emerged; that in jumping from the window the insured struck the 
metal awning and then fell to the ground below, and struck the ground in such 
a manner as to cause his skull to be fractured and causing a profuse paralysis 
of his entire lower extremities, which injuries caused the death within a very 
short time after he had made the fatal jump. 

The testimony and photographs showed that the windows in the front part of 
the apartment were about 4 or 5 feet above the ground, and that the window from 
which the insured emerged was about 9% feet above the ground. 

It was the contention of the defendant, plaintiff in error, that where a policy otf 
insurance insures against an injury or death effected conclusively by ‘Accidental 
Means,” there could be no recovery where such injury or death is the result of 
the intentional and voluntary act of the insured, although such result may be 
entirely unexpected and undesigned. 

}1-3] The first and foremost question involved in this case is whether there 
was an accident within the meaning of the policy. The policy, as above pointed 
out, indemnifies against loss from purely accidental means. We think that the 
death of the insured resulted from purely accidental means within the meaning 
of the policy. No doubt the insured found himself in an embarrassing situation 
wherein he was confronted with being placed under arrest for a breach of the 
peace or a misdemeanor under circumstances which would have been humiliating 
to him, and in all probability he intended to jump out of the window and flee 
from the officers who had or who were just about to arrest the members of the 
party consisting of the insured and the three other persons. In doing this we feel 
that the insured had a right to assume that the window from which he emerged 
was no greater distance above the ground than the windows near the front door 
and near the front of the apartment. 

We feel that the insured should have been safe in assuming that there was no 
metal awning under the window from which he jumped. The photographs intro- 
duced in evidence do not disclose any such awning underneath the front ae. 
We therefore feel that in jumping from said window he must have assumed | 
would light on his feet, and perhaps be able to run away from the officers, “wa 
possibly avoid the unfortunate predicament in which his frolic had placed him. 

The following question of law now presents itself: Was the death of th 
es caused by accidental means, or was it a voluntary taking of his own bie, 

r the natural and expected result of a voluntary act? 

The courts have had frequent occasions to define the words “accidental injury” 
and “accidental death.” 

In the case of Standard Life & Accident Insurance Co. v. Schmaltz, 66 Ark. 
588, 53 S. W. 49, 52, 74 Am. St. Rep. _ the court approved an instruction given by 
the trial court in a suit on accident policy, that the term * ‘accident” was used in the 
policy in its ordinary, popular sense, as meaning ‘ ‘happening by chance”; unex- 
Sout taking place; not according to the usual course of things; or not as 
expected; that if a result is such as follows from ordinary means, voluntarily 
employed in a not unusual or unexpected way, it cannot be called a result affected 
by accidental means; but that if in the act which preceded the injury, something 
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unforeseen, unexpected, and unusual occurs which produced the injury, then the 
injury has resulted through accidental means. 

Also see AEtna Life Insurance Co. v. Little, 146 Ark. 70, 225 S. W. 298; Metro- 
politan Casualty Ins. Co. v. Chambers, 136 Ark. 84, 206 S. W. 64; Zurich General 
Accident & Liability Ins. Co. v. Flickinger (C. C. A.) 33 F.(2d) 853, 68 A. L. R. 
161; Rowe v. United Commercial Travelers’ Ass’n, 186 Iowa 454, 172 N. W. 454, 
4A. L. R. 1235; United States Mutual Accident Ass’n v. Barry, 131 U. S. 100, 123, 
0S, Ct 755, 759,33 1. Ed: GO: 

The facts in the case of United States Mutual Accident Ass’n v. Barry, supra, 
are similar to the case at bar. In the Barry Case, the insured, a doctor, in order 
to save time and distance jumped from a platform about 4 feet from the ground, 
and from said jump injuries were sustained which caused his death. The policy 
in the Barry Case is identical in meaning with the policy in the present case. In 
the Barry Case the court instructed the jury as follows: 

“If you find that injury was sustained, then the next question is: Was it 
effected through external, violent, and accidental means? This is a pivotal point 
in the case, and therefore vitally important. The means must have been external, 
violent, and accidental. Did an accident incur in the means through which the 
alleged bodily injury was effected? 

“'The jumping off the platform was the means by which the injury, if any was 
sustained, was caused. 

“‘Now, was there anything accidental, unforeseen, involuntary, unexpected, in 
the act of jumping, from the time the deceased left the platform until he alighted 
on the ground? 

“The term “accidental” is here used in its ordinary, popular sense, and in that 
sense it means “happening by chance; unexpectedly taking place; not according to 
the usual course of tthings;” or not as expected. 


‘ 


“In other words, if a result is such as follows from ordinary means, volun- 
tarily employed, in a not unusual or unexpected way, then, I suppose, it cannot be 
called a result effected by accidental means. 


“we 


3ut if in the act which precedes the injury something unforeseen, unexpected, 


unusual, occurs, which produces the injury, then the injury has resulted from the 
accident or through acciderital means. 

“We understand from the testimony, without question, that the deceased 
jumped from the platform with his eyes open, for his own convenience, in the 
free exercise of his choice, and not from any perilous necessity. He encountered 
no obstacle in jumping, and he alighted on the ground in an erect posture. So far 
we proceed without difficulty; but you must go further and inquire, and here is 
the precise point on which the question turns: Was there or not any unexpected or 
unforeseen or involuntary movement of the body, from the time Dr. Barry left the 
platform until he reached the ground, or in the act of alighting? Did he or not 
alight on the ground just as he intended to do? Did he accomplish just what he 
ntended to, in the way he intended to? Did he or not unexpectedly lose or relax 
his self-control, in his downward movement? Did his feet strike the ground as 
he intended or expected, or did they not? Did he or not miscalculate the distance, 
and was there or not any involuntary turning of the body in the downward move- 
ment, or in the act of alighting on the ground? These are points directly perti- 
nent to the question in hand. 

“*And I instruct you that if Dr. Barry jumped from the platform and alighted 
on the ground in the way he intended to do, and nothing unforeseen, unexpected, or 
involuntary occurred, changing or affecting the downward movement of his body 
as he expected, or would naturally expect, such a movement to be made, or causing 
lim to strike the ground in any different way or position from that which he 
anticipated or would naturally anticipate, then any resulting injury was not effected 
through any accidental means. But if, in jumping or alighting on the ground, 
there occurred, from any cause, any unforeseen or involuntary movement, turn, 
or strain of the body, which brought about the alleged injury, or if there occurred 
any unforeseen circumstance which interfered with or changed such a downward 
movement as he expected to make, or as it would be natural to expect, under such 
circumstances, and as caused him to alight on the ground in a different position or 
way from that which he intended or expected, and injury thereby resulted, then 
the injury would be attributable to accidental means. . 

““Of course it is to be presumed that he expected to reach the ground safely 
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and without injury. Now, to simplify the question and apply to its consideration a 
common-sense rule, Did anything, by chance, or not as expected, happen, in the act 
of jumping or striking the ground, which caused an accident? This, I think is the 
test by which you should be governed in determining whether the alleged injury, if 
any was sustained, was or was not effected through accidental means.’ ” 

Judge Sanborn, speaking for the Circuit Court of Appeals of the Eighth Cir- 
cuit, in Western Commercial Travelers’ Ass’n vy. Smith, 85 F. 401, 405, 40 L. R. A. 
653, laid down a definition of accidental means which has been approved by the Cir- 
cuit Court of Appeals of the Second Circuit in A&tna Life Ins. Co. v. Brand, 265 F. 
6, 13 A. L. R. 657, and by this court in the recent cases of Mutual Life Ins. Co. y. 
Dodge (C. C. A.) 11 F.(2d) 486, 59 A. L. R. 1290, and Continental Casualty Co. 
v. Willis (C. C. A.) 28 F.(2d) 707, 61 A. L. R. 1069, said he: “An effect which 
is the natural and probable consequence of an act or course of action is not an 
accident, nor is it produced by accidental means. It is either the result of actual 
design, or it falls under the maxim that every man must be held to intend the nat- 
ural and probable consequence of his deeds. On the other hand, an effect which 
is not the natural or probable consequence of the means which produced it, an 
effect which does not ordinarily follow and cannot be reasonably anticipated from 
the use of those means, an effect which the actor did not intend to produce and 
which he cannot be charged with the design of producing * * * is produced by 
accidental means. It is produced by means which were neither designed nor cal- 
culated to cause it. Such an effect is not the result of design, cannot be reasonably 
anticipated, is unexpected, and is produced by an unusual combination of fortuitous 
circumstances; in other words, it is produced by accidental means.” 


The case of Union Accident Co. v. Willis, 44 Okl. 578, 145 P. 812, 813, L. R. A. 
1915D, 358, is somewhat similar to the present case in so far as the theory of law 
is concerned. In the Willis Case, the policy provided that: “Indemnity shall not 
be payable for injuries fatal or otherwise intentionally inflicted upon the insured 
by himself or some other person.” The facts in the Willis Case show that Willis, 
the insured, and a person named Keys got into an ordinary fist fight, where only 
two or three blows were struck. Keys was a small man weighing but 133 pounds, 
and, though right handed, was unable to use his right hand during the fight on 
account of a broken bone, and Keys struck Willis, the insured, who was a heavier 
man, with his left fist. The blow knocked the insured backward on the slanting 
pavement, with the result that his head struck the pavement, fracturing his skull 
and causing death. It was not even claimed that Keys intended the result that 
followed, but it was insisted that, having struck Willis intentionally, a recovery 
could not be had on account of the above provision in the policy. 

In deciding the Willis Case the court uses the following language: “As we 
have seen, the insured’s death was accidental. * * * Had Keys had in his hand a 
deadly weapon, the use of which was reasonably calculated to produce death, and 
in fact did so, a different question would be presented. No motive for killing the 
latter is shown to have existed, and the means used indicates only an intention to 
strike the insured. The result was unforeseen and unusual, and not such as would 
ordinarily follow a blow with the fist. It was not the logical result of a deliberate 
act, and could not reasonably have been anticipated by Keys, and he cannot be 
charged with a design of producing it. It was the result of fortuitous circum- 
stances. 

In the present case we believe the jury was justified in finding that the insured 
anticipated that there was nothing to prevent his alighting on the ground in an 
upright manner. We believe that the jury, from the evidence, could have reason- 
ably found that the act of jumping from the window did not entail any anticipation 
of serious results. No doubt the metal awning which the insured struck in his 
jump changed the position of the insured so that in striking the ground he struck 
with his back or head, and not on his feet. We believe the jury is within its 
province in finding that the insured in making the fatal leap from the window must 
have thought that he could safely jump from said window and safely alight on his 
feet, and that after jumping from said window he struck the unforeseen and unex- 
pected hazard of the unknown metal awning which caused him to strike the ground 
in an unexpected and unintentional and unusual way. From all of the circum- 
stances surrounding this case, we feel that the insured had a right to believe that 
he was jumping out of a window only 4 or 5 feet from the ground, and that he 
anticipated no bodily harm or physical injuries by reason of said jump. 
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1 Corpus Juris at page 427, § 73, states the general practice of law as follows: 
“What are Accidental Injuries—a. In General. Where the effect is not thte natural 
and probable consequence of the means which produce it, an effect which does not 
ordinarily follow and cannot be reasonably anticipated from the use of the means, 
or an effect which the actor did not intend to produce, and which he cannot be 
charged with design of producing, it is produced by accidental means.” 

[4] The defendant also contends that certain of the instructions of the court 
were erroneous; the instructions claimed to be objectionable being as follows: 

“Instruction No. 1. 

“The question to be determined by you gentlemen is, was the injury which was 
sustained by the deceased, and which caused his death, caused directly, independently 
and exclusively of any and all other causes, from bodily injuries effected through 
external, violent and purely accidental means, excluding homicide or self-destruc- 
tion. 

“Tf you find from a fair preponderance of the evidence that the deceased met 
his death in such manner, then your verdict should be for the plaintiff, and on the 
other hand if you fail to so find by a fair preponderance of the evidence, then 
your verdict should be for the defendant. And in this connection your are 
instructed that if the injury to the insured which resulted in his death resulted in 
some greater or less degree from his own acts, and the evidence be such that the 
jury may fairly find that he did not and could not have reasonably anticipated such 
result, and did not intend to produce it, then the injury would be deemed to have 
resulted from an accident within the provisions of the policy in this case and 
would be deemed to have been caused by accidental means. The term accidental 
as used in the policy in this case means ‘happening by chance, unexpectedly taking 
place, not according to the usual course of things, or not as expected’; so that 
if a result is such as follows from ordinary means voluntarily employed in a not 
unusual or unexpected way, it cannot be called a result effected by accidental means ; 
but if the act which produces the injury something unforeseen, unexpected, unusual 
occurs which produces the injury, then the injury has resulted through accidental 
means. 

_ “And as applied to this case, if the insured jumped from the window and 
alighted on the ground the way he intended to do, and nothing unforeseen, unex- 
pected, or involuntary occurred changing or affecting the downward movement of 
his body as he expected, or would naturally expect such a movement to be made; 
or causing him to strike the ground in a different way or position from that which 
he anticipated, or would naturally anticipate, then any injury resulting was not 
effected through accidental means; but if in jumping or alighting on the ground 
there occurred from any cause any unforeseen or involuntary movement to turn 
or strain the body, which brought about the alleged injury, or if there occurred any 
unforeseen circumstances which interfered with or changed such a downward 
movement as he expected to be made, or as he would naturally expect under such 
circumstances, such as caused him to alight on the ground in a different position 


or way from that which he intended or expected and injury thereby resulting, then 
the injury would be attributable to accidental means. 


“Instruction No. 2. 


“The jury is instructed that the presumption of law attaching to the death of 
the insured, disclosed by the evidence, is against the intentional taking of the life 
on the part of the deceased, for the reason that the presumption of love of life is 
so strong it has the force of affirmative evidence, and will so prevail unless 
negatived by the surrounding facts and circumstances as to leave no other reason- 
able hypothesis than that of suicide, and in this connection you are instructed that 
the burden of proof is upon the defendant to show by a preponderance of the 
evidence that the death of the deceased was intentional on his part in order to 
rebut the aforesaid presumption of law.” 

The above instructions are proper, and are similar to the instructions given 
and approved in the case of Rowe v. United Commercial Travelers’ Ass’n, 186 
Iowa 454, 172 N. W. 454, 4 A. L. R. 1235; A€tna Life Insurance Co. v. Little, 
146 Ark. 70, 225 S. W. 298; United States Mutual Accident Association v. Barry, 
131 U. S. 100, 123, 9 S. Ct. 755, 33 L. Ed. 60. 

The case at bar being a civil action triable to the jury, and there being com- 
petent evidence to support the verdict of the jury, and no prejudicial error of law 
shown in the instructions of the court, the verdict and finding of the jury will 
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not be disturbed on appeal. Neary, Adm’r, et al. v. Etenburn et al., 87 Okl. 259, 
209 P. 649; Alles & Boon et al. v. Grubbs, 148 Okl. 301, 298 P. 1049. 

The defendant relies on several other assignments of error, but the other 
assignments are embodied in the foregoing discussion, and therefore need no 
further comment. 

Upon the complete examination of the record, including instructions of the 
court, we think the case was fairly submitted to the jury, and we do not find any 
reversible error in the trial of said cause. 

In writing this opinion we are not unmindful of the fact that there is a 
conflict in the law applicable to the facts, circumstances, and contract in the present 
case, and we have followed the more liberal view of construing the law, where 
such conflicts arise, in favor of the insured. This liberal view has been followed 
by this court for many years, and we think rightfully so. 

The cause is therefore affirmed. 

The Supreme Court acknowledges the aid of Attorneys Denver N. Davi- 
son, J. W. Clark, and L. H. Harrell in the preparation of this opinion. These 
attorneys constituted an advisory committee selected by the State Bar, appointed 
by the Judicial Council, and approved by the Supreme Court. After the analysis 
of law and facts were prepared by Mr. Davison, and approved by Mr. Clark and 
Mr. Harrell, the cause was assigned to a justice of this court for examination and 
report to the court. Thereafter, upon consideration, this opinion was adopted. 

McNeill, C. J., Osborn, V. C. J., and Bayless, Welch, and Corn, JJ., concur. 


TRAVELERS’ INS. CO. v. COX. No. 1497. 
Court of Civil Appeals of Texas. Eastland. Oct. 18, 1935. 
86 Southwestern Reporter (2d) 844. 
1. INSURANCE. 


In action on group disability policy, allegation that insured was by his disability 
wholly prevented from engaging in any occupation or employment meant that insured 
was by his disability prevented from securing and retaining employment doing manual 
labor where insured alleged that he made proof that his disability prevented him 
from securing and retaining employment doing manual labor. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


3. INSURANCE. ' é 

_ To state cause of action on group policy insuring against disability preventing 
insured from engaging in any occupation or employment for wage or profit for life 
insured must allege a disability the degree or extent of which was to prevent insured 
for life from engaging in any occupation or employment for wage or profit. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

4, INSURANCE... 

Phrase “engaging in any occupation or employment for wage or profit,” in 
group policy insuring against disability preventing insured from so engaging, did not 
mean same as phrase “performing any and every kind of duty pertaining to 
insured’s occupation” in accident policy insuring against disability preventing 
insured from so performing. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

5. INSURANCE. 

Court will not give such literal interpretation to language of insurance contract 
as to practically relieve insurer of all obligation thereunder. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


6. INSURANCE. 

Under group policy insuring against disability preventing insured from engag- 
ing in “any occupation or employment” for wage or profit for life, insured was 
entitled to indemnity for disability if injuries rendered insured substantially unable 
in exercise of ordinary care to engage in every occupation or employment which 
according to his ability, education, training, and experience he was otherwise qualified 
to engage in. 


(For other cases, see Insurance, Dec. Dig. § 516.) 
7. INSURANCE. 


Under group policy insuring against disability preventing insured from “engag- 
ing in” any occupation or employment for wage or profit for life, “engaging in” did 
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not mean just any act or duty of one engaging in occupation or employment, but 
disability to do substantially every such material act or duty. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

& INSURANCE. 

In action on group policy insuring against disability preventing insured from 
engaging in any occupation or employment for wage or profit for life, petition which 
failed to allege that there was no occupation or employment in which insured was 
by ability, education, experience, and training otherwise able to engage in for wage 
or profit, and in which by reason of his disability he was unable to engage, held 
insufficient to state cause of action. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

10. INSURANCE. 

In action on group policy insuring against disability preventing insured from 
engaging in any occupation or employment for wage or profit for life, evidence held 
insufhcient to show disability. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

ll. INSURANCE. 

In action on group policy insuring against disability preventing insured from 
engaging in any occupation or employment for wage or profit for life, instruction 
that “total disability” existed if insured was unable to do any substantial portion of 
work connected with his occupation held error as being contrary to terms of contract 
and as substituting “any substantial portion of work” for “every substantial portion 
of work.” 

The words “any” and “every” are not synonymous and not interchange- 
able, but are as different as “one” and “all.” 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from District Court, Dallas County; Irvin J. Vogel, Judge. 

Suit by Samuel H. Cox against the Travelers’ Insurance Company. From a 
judgment for the plaintiff, the defendant appeals. 

Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

John M. Willis, of Dallas, for appellee. 

FUNDERBURK, Justice. 


The Travelers’ Insurance Company was defendant below and appellant here. 
Samuel H. Cox was plaintiff below and appellee here. The parties will be referred 
to as plaintiff and defendant, as in the trial court, or as insured and insurer. 

The suit was one to recover upon an insurance contract consisting of a master 
policy providing group insurance for the employees of the Pure Oil Company, and 
a certificate to the plaintiff as a member of the group. In so far as material, the 
nature and degree or extent of the disability insured against was that the insured 
“become wholly disabled by bodily injuries or disease and will be permanently, con- 
tinuously and wholly prevented thereby for life from engaging in any occupation 
or employment for wage or profit.” The allegations, in addition to that of other 
material facts, were that plaintiff suffered an accidental injury from the result of 
which “he has been permanently and totally disabled from doing manual labor, and 
cannot secure and retain employment, and is totally and permanently incapacitated 
from doing the usual tasks of a workman.” The jury to whom the case was sub- 
mitted upon special issues, by their verdict, found all issues in favor of the plain- 
tiff, including findings that plaintiff was totally disabled and that he was permanently 
disabled. In accordance with the verdict, judgment was rendered for the plaintiff 
for $1,580, which included interest and attorney’s fees. 


[1-3] Defendant’s first assignment of error presents the question of the suffi- 
ciency of the plaintiff’s petition to state a cause of action tested by a general 
demurrer. If the pleading was fatally defective, it was so because of its failure to 
allege the degree or extent of disability against which the insurer by its contract 
Promised to indemnify the insured. According to the policy as its terms were 
alleged, that degree or extent of disability was that the insured “become wholly dis- 
abled by bodily injuries or disease and will be permanently, continuously and wholly 
prevented thereby, for life, from engaging in any occupation or employment for 
wage or profit.” (Italics ours.) The degree or extent of disability which plaintiff 
alleged that he had suffered was that “he has been permanently and totally disabled 
from doing manual labor and cannot secure and retain employment, and is totally 
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and permanently incapacitated from doing the usual tasks of a workman.” The 
policy, according to the allegations, required the insured to make proof of the dis- 
ability against which the indemnity was promised, and plaintiff alleged that he made 
such proof and that the proof was “that he was wholly disabled by bodily injuries 
and permanently and continuously prevented thereby, for life, from doing manual 
labor and from following the usual and customary tasks of a workman, and from 
securing and retaining employment doing manual labor.” (Italics ours.) That 
plaintiff intended to allege that he made proof of a lesser or different degree or 
extent of disability than he alleged he suffered would, we think, be an unreasonable 
construction of his allegations. It would appear, therefore, that by the allegation 
that he was by his disability “wholly prevented * * * from engaging in any 
occupation or employment” he meant the same as that of which he made proof, 
namely, that he was prevented “from securing and retaining employment doing 
manual labor.” (Italics ours.) In the petition there was no averment of plaintiff's 
occupation at the time of the injury. There were no allegations that he was 
doing “manual labor” or that his tasks were only those of a “workman,” or that 
his ability, training, and experience were such as to limit him to engaging in only 
an occupation or employment requiring manual labor or providing the tasks of a 
workman. Every fact alleged may be taken as true, as it must upon generai 
demurrer, and yet not exclude the possibility that there were occupations or employ- 
ments which plaintiff by reason of his mental and physical qualities, education, 
experience, and training was able to engage in, notwithstanding the disability alleged. 
To state a cause of action plaintiff was required to allege the facts to show not 
merely a total disability and a permanent disability within the usual meaning of 
those terms, but a disability, the degree or extent of which was to prevent the 
insured “for life from engaging in any occupation or employment for wage or profit.” 
Questions of the proper definition, or true meaning, of the terms “wholly disabled,” 
“totally disabled,” or “permanently disabled” are immaterial. Whatever the usual 
connotation of those terms, under the alleged provisions of the policy in question, 
the disability against which the plaintiff was insured was only such as to wholly 
prevent him from “engaging in any occupation or employment for wage or profit.” 
His rights would be precisely the same if his condition had been denominated simply 
“disabled” or even “partially disabled.” The more general term would have to 
yield to the more specific. Likewise the ordinary meaning of “permanent” or “per- 
manently” is rendered unimportant because the contract itself makes perfectly clear 
that a disability which continues “for life’ was meant. The issues which it was 
necessary for plaintiff’s petition to present as essential elements of his cause of 
action were, therefore, not whether the insured was wholly or totally disabled, and 
permanently disabled, but whether he was by disability prevented from pursuing 
any occupation or employment for wage or profit, and, if so, was that disability for 
life. The question is: Did the allegations of the petition, liberally construed in 
favor of their sufficiency, present those issues? 

[4, 5] It is well to consider at this point whether the terms “engaging in any 
occupation or employment for wage or profit” mean the same as “performing any 
and every kind of duty pertaining to his (i. e., insured’s) occupation,” the disability 
‘against which the indemnity was promised in the policy involved in Commonwealth 
Bonding & Casualty Ins. Co. v. Bryant, 113 Tex. 21, 240 S. W. 893. If so, then 
the test of liability upon the authority of the last-named decision would be that 
the disability must be such that the injuries “rendered the insured substantially 
unable, in the exercise of ordinary care to perform every material duty pertaining 
to his occupation.” (Italics ours.) But the language in the two provisions is so 
different that the above test cannot be applied to both alike without doing viol- 
ence to the most elementary principles of contract law. Of course, there are 
principles of law which do have common application. One, stated in the Bryant 
Case, is: “The court will not give such a literal interpretation to the language 
of” the contract “as to practically relieve the insurer of all obligation there- 
under.” See Great Southern Life Ins. Co. v. Johnson (Tex. Com. App.) 25 
S.W.(2d) 1093, 1097. That the extent or degree of disability against which 
the indemnity is promised in this policy is not the same or subject to the same 
test as that laid down in the Bryant Case has been held in Metropolitan Life 
Ins. Co. v. Wann (Tex. Civ. App.) 28 S.W.(2d) 196; American National Ins. 
Co. v. Briggs (Tex. Civ. App.) 70 S.W.(2d) 491; Sibley v. Travelers’ Ins. 
Co., 275 Ill. App. 323; Buckner v. Jefferson Standard Life Ins. Co., 172 N. C. 762, 
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4) S E. 897; and other cases, by a soundness of reasoning which seems to us con- 
clusive. The distinction was recognized in Great Southern Life Ins. Co. v. John- 
son, supra, as shown by the following: “While the policy in Commonwealth Bonding 
& Casualty Ins. Co. v. Bryant [113 Tex. 21] 240 S. W. 893, limited the character 
of disability to the performance of any and every kind of duty pertaining to hts 
occupation [italics the court’s], and here the policy is more comprehensive in that, 
‘if any work may be performed for compensation or profit, or any gainful occupa- 
tion may be followed,’ recovery is precluded,” etc. This was introductory to the 
declaration noted above, that the court would not construe such provisions with lit- 
eral strictness so as to defeat the evident intention of the parties. 


[6-8] It seems to us that the test declared in the Bryant Case should, with due 
observance of the principles on which it is based, be capable of expansion and 
restatement so as to apply to the “more comprehensive provisions” of the policy in 
the instant case. In any attempt to do this the first question that arises is: What 
is meant by the terms “any occupation or employment”? It is apparent that there 
was no similar question as to the meaning of “his occupation” in the Bryant Case. 
The strict and literal import of the language “any occupation or employment,” even 
if further qualified by “for wage or profit,” would no doubt include the selling of 
shoe strings or pencils on the street corners, or other like octupations or employ- 
ments, the engagement in which is not prevented by a very great degree of physical 
disability. A strict and literal construction would also no doubt include the occupa- 
tion of a bank president or other occupation or employment in which, because of 
special abilities or circumstances, one could engage with a degree of physical dis- 
ability that would wholly incapacitate him from engaging in some other occupation 
or employment. We think “any occupation or employment” should be regarded as 
ou a parity with “any and every kind of duty” (pertaining to his occupation) in the 
policy considered in the Bryant Case. Just as in that case, the ability to do any- 
ihing was held to be inconclusive of the nonexistence of that degree of disability 
against which the indemnity was promised, so, here, we think that ability to engage 
in just any occupation would not be conclusive. According to this view, “any occu- 
pation or employment” would mean such as the insured was according to his 
ability, education, training, and experience enabled to engage in but for his injuries. 
Wall vy. Continental Casualty Co., 111 Mo. App. 504, 86 S. W. 491. If the disability 
of the insured be not’ of that extent or degree which renders him “substantially” 
unable in the exercise of ordinary care to engage in every such occupation or 
employment, then he is not disabled within the indemnity provision. In other words, 
enlarging the test described in the Bryant Case only to cover the more comprehensive 
provisions of the policy now under consideration, it may be correctly said, we think, 
that the indemnity is promised in this policy if the injuries rendered the insured 
substantially unable in the exercise of ordinary care to engage in every occupation 
or employment, which, according to his ability, education, training, and experience 
he was otherwise qualified to engage in. Even to this test would be applicable the 
rule against strict construction which would have the effect to require that “engag- 
ing in” be understood as meaning not just any act or duty of one engaging in an 
occupation or employment but a disability to do substantially every such material act 
or duty. We think that if the law be as thus stated, the allegations of plaintiff’s 
petition failed to state a cause of action because of the omission of any averment to 
the effect that there was no occupation or employment in which the insured was by 
ability, education, experience, and training otherwise able to engage in for wage or 
profit, and in which by reason of his disability he was unable to engage. 

(9, 10] Defendant’s next contention is to the effect that the evidence did not 
show a disability within the terms of the policy. If we have correctly determined 
the law, but have mistakenly applied it in reaching the conclusion that the plain- 
tiffs petition was insufficient, then the second contention becomes material. Accord- 
ing to the evidence, the policy in question insured all the employees of the Pure 
Oil Company and of a dozen or more subsidiary companies, comprising approxi- 
mately 7,000 persons whose range of annual compensation was from $2,000 or 
undcr, to $6,000 or more. According to the contract, the employees were not 
classified with reference to their occupation, but only with reference to the 
amount of their annual compensation. One exception (if it be an exception) was 
that “service station agents” were included in one class separately from four other 
classes. The policy, by classifying “service station agents” separately from other 
classes, all based upon amount of compensation, shows that the employees insured 
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were not within the contemplation of the contract engaged in one and the same 
occupation. But even if the terms of the contract did not make this clear, we think 
we must take judicial knowledge of the fact that the employees of an oil company 
with a dozen or more subsidiaries, altogether employing 7,000 persons, are not 
all engaged in the same occupation. The policy made no mention of plaintiff's 
occupation. We think, therefore, that the evidence discloses a contract for insur- 
ance which does not provide occupational insurance with reference to any particular 
occupation. According to evidence most favorable to the claim of plaintiff, his 
occupation was that of an oil field worker “doing most any kind of rough oil field 
work anywhere from a rough neck up to a pumping job and gauging.” He was 
“gauging” at the time he was injured. “Some,” he said, “called it pumping, others 
called it gauging.” In that capacity he was taking care of thirteen wells. The 
nature of his work, so far as detailed by evidence, was “to gauge those tanks and 
see after thirteen flowing wells,” and make out “pressure charts” furnished by 
the company on each well, changing them every twelve hours to get a record of the 
pressure on the wells. When injured, he was changing a pressure chart up about 
twelve feet from the derrick floor. Plaintiff testified that his eyes, good before the 
accident, were at the time of the trial—about four years later—bad; one worse 
than the other; that he could not read at all. There was no evidence as to when 
his vision became impaired, or other evidence to connect the condition of his eves 
with the injury. He testified that he had not worked since the injury. There was 
no testimony that he had tried to work and found that he could not. Further than 
as above detailed, the evidence did not show the nature of the duties of the differ- 
ent kinds of oil field work which plaintiff had done over a number of years and, 
therefore, did not show, nor afford a basis for the inference, that plaintiff's dis- 
ability existed to the same degree with reference to the several lines of employ- 
ment. There was no evidence to sustain a finding that there was no occupation 
which plaintiff, according to his ability, training, and experience was qualified to 
follow, but in which he was substantially unable to engage because of his dis- 
ability. There was no evidence that the plaintiff was sick or was suffering any 
pain. There was no testimony produced to show that other than the defect in 
sight, there was anything wrong with any part of plaintiff's body from the stand- 
point of his ability to work, except that by the loss of the use of certain muscles 
he could not use his left arm and had a stiff neck, requiring him to turn his body 
when otherwise he might have turned his head. The testimony of his physician, 
when all summed up, was substantially to the effect that in so far as his injuries 
disabled him he had lost the use of one arm, had a stiff neck, and was in the 
opinion. of the physician able to do the work of a man with one arm. There 
was no attempt to show by the evidence that of the various lines of oil field work 
which the plaintiff had over a number of years been doing, that there was any of 
them which he was substantially unable to pursue for a wage or profit. We are, 
therefore, of the opinion that the evidence failed to show disability within the terms 
of the policy. 

[11] One of the issues submitted to the jury was: “Do you find from a pre- 
ponderance of the evidence that such injuries sustained by plaintiff, if any, on or 
about February 5, 1931, totally disabled plaintiff?” In connection with same, the 
court gave an instruction or definition as follows: “In connection with the above 
issue you are charged that the term ‘total disability’ is necessarily a relative matter, 
and must depend chiefly upon the peculiar circumstances of the case and on 
the nature of the occupation or employment and the capacities of the person 
injured. It does not mean absolute physical disability of the plaintiff to transact any 
kind of business pertaining to his occupation, but exists if he is unable to do any 
substantial portion of the work connected therewith.’ (Italics ours.) This defini- 
tion was objected to on the ground, among others, that the same was not a defini- 
tion of the term “total disability” as comprehended in the contract sued upon, and 
was contrary to the terms of said contract. Sufficient has already been said to show 
that in our opinion the definition was subject to the objection made, and was, 
therefore, erroneous. The real issue was not whether plaintiff was totally disabled 
within the usual and ordinary meaning of such term. The real issue was whether 
he was disabled to the extent that the policy undertook to indemnify. Properly, the 
issue should have been submitted in the terms of the policy provision. There 
would then have been no occasion to give a definition of “total disability,” but as 
has already been indicated, it would perhaps have been necessary to define or 
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explain what was meant by “engage in” and “any occupation or employment.” The 
definition given authorized and required the jury to determine the question of 
disability solely with reference to the occupation that plaintiff was pursuing at the 
time of his injury, and to ignore any consideration of evidence that may have 
tended to show that he was not disabled, to the specified extent, from engaging in 
some other employment which he was otherwise able to do. The definition was 
further erroneous in substituting “any substantial portion of the work,” etc., for 
“every substantial portion of the work.” Under this definition inability to do sub- 
stantially any (one) of all the duties of an occupation or employment would 
constitute inability to do every (one) of such duties—a patent contradiction. The 
words “any” and “every” are not synonymous, and therefore are not interchange- 
able. They are as different as “one” and “all.” It must be admitted that this 
important fact was overlooked by us in Winters Mutual Aid Ass’n v. Reddin, 
S.W.(2d) 1103. ‘ 
Our conclusion upon the first point requires a remand of the case. The con- 
ion upon the second point would justify a reversal and rendition of judgment 
: defendant, but that question we have passed upon only upon the alterné ative 
that plaintif s pleading was sufficient. The question of error of the court in over- 
ruling the general demurrer is presented; and having reached the conclusion that it 
hould be sustained, it is our view that the judgment of the trial court should be 
‘sed and the cause remanded, which is accordingly so ordered. 


CENTURY INDEMNITY CO. v. CARROLL. No. 1907—6447. 
Commission of Appeals of Texas, Section A. Nov. 6, 1935. 
86 Southwestern Reporter (2d) 1083. 
INSURANCE. 

Insurer held not liable on accident policy for death caused directly by infection 
entering tooth socket following its extraction, since act of extracting tooth was 
“surgical treatment” within policy provision excluding liability for accidental injury 
caused by medical or surgical treatment. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Error to Court of Civil Appeals of. Fifth Supreme Judicial District. 

Suit by C. S. Carroll against the Century Indemnity Company. Judgment of 
the Court of Civil Appeals [55 S.W.(2d) 873], affirming a judgment for the plain- 
tiff, and the defendant brings error. 

Reversed and rendered. 

Robertson, Robertson & Payne, of Dallas, for plaintiff in error. 

J. L. Zumwalt and Sullivan & Wilson, all of Dallas, for defendant in error. 

Harvey, Commissioner. 

This is a suit for indemnity, under an accident insurance policy, for the death 
f Mrs. Connie Carroll. The policy was issued by the Century Indemnity Company 
to Mrs. Carroll in her lifetime. The suit was tried before a jury, but at the con- 
clusion of the testimony the trial court peremptorily instructed a verdict for the 
plaintiff for the amount of the policy, and judgment was entered accordingly. 
The indemnity company appealed and the Court of Civil Appeals affirmed said 
judgment. 55 S.W.(2d) 873. 

The facts are undisputed, they are substantially as follows: 

The policy sued on was in force at the time the several events now to be men- 
tioned occurred. Mrs. Carroll had a tooth extracted by a dentist. The tooth was 
not paining her, but she had pyorrhea. The tooth was not entirely erupted and, 
being crowded by other teeth, produced an unhealthy condition. The tooth was 
extracted by the dentist as an aid to his treatment of the pyorrhea. A few days 
after the tooth was extracted, the wounded gum became infected. The condition 
was diagnosed as acute gangrenous cellulitis. The infection occured in an 
unaccountable way. A few days later, it resulted in the death of Mrs. Carroll. 

The insuring clause of the policy provides for insurance against “loss resulting 
directly and independently of all other causes from bodily injuries effected during 
the term of this policy solely through external, violent and accidental means.” 

__ Another clause of the policy provides, so far as presently material, as follows: 
‘This insurance shall not cover accident, injury, death or other loss caused directly 
or indirectly by medical or surgical treatment. * * * ” 

lhe extraction of the tooth was the accidental means of causing the death of 


Mrs. Carroll, and being external and violent, same falls within the meaning of the 
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insuring clause quoted above. International Travelers’ Association v. Francis, 


119 Tex. 1, 23 S.W.(2d) 282. It is entirely clear, too, that the act of extracting 
the tooth was a “surgical treatment” of the unhealthy condition in relation to 
which the act was done, and, therefore, falls within the meaning of the last-quoted 
clause of the policy. This being the case, the company is under no liability for the 
death of Mrs. Carroll which was directly caused by such surgical treatment. 

In the motion for rehearing filed by the company in the Court of Civil Appeals, 
the company urged for the first time a different exemption clause from that dis- 
cussed above, as exempting it from liability for loss caused by infection. The 
Court of Civil Appeals refused to consider this ground of complaint thus pre- 
sented. Whether the action of said court be correct or not is immaterial, for the 
reason we have not taken such clause into consideration in reaching a decision. 

_ The case seems to have been fully developed in the trial court. The judgment 
of said cqurt, and that of the Court of Civil Appeals affirming it are reversed and 
judgment is here rendered for the indemnity company. 

Opinion adopted by the Supreme Court. 


OCEAN ACCIDENT & GUARANTEE CORPORATION, Limited v. GLOVER. 
Supreme Court of Appeals of Virginia. Nov. 14, 1935. 
182 Southeastern Reporter 221. 
INSURANCE. 

Insured’s death from septicemia resulting from act of insured in picking pimple 
or boil inside his nose with a knife or needle held to have resulted solely through 
“accidental means” within meaning of accident policy. 

“Accidental” means taking place not according to the usual course of 
things; undesigned; unintended; chance; unforeseen; unexpected; unpre- 
mediated ; dependent; conditional ; and applies to that which happens without 
design or wholly outside the regular course of things. “Accidental” in its 
ordinary, popular sense means happening by chance; unexpectedly taking 
place, not according to the usual course of things, or not as expected; if a 
result is such as follows from ordinary means, voluntarily employed, in a 
not unusual or unexpected way, it is not a result effected by “accidental 
means”; but if in the act which precedes the injury, something unforeseen, 
unexpected, unusual, occurs which produces the injury, injury has resulted 
through “accidental means.” “Incidental” implies a real and, it may be, 
even a designed relation, hut one which is secondary and nonessential; as, 
an incidental result, benefit, incidental expenses. “Accident” is an event that 
takes place without one’s foresight or expectation; an undesigned, sudden 
and unexpected event; chance; contingency, often; an undesigned and 
unforeseen occurrence of an afflicted or unfortunate character; casualty, 
mishap; as, to die by accident. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

Appeal from Circuit Court, Clarke County 

Action by Lewis N. Glover, executor, against the Ocean Accident & Guarantee 
Corporation, Limited. Judgment for plaintiff, and defendant appeals. 

Affirmed. . f 

Argued before Campbell, C. J., and Holt, Hudgins, Gregory, Browning, Chinn, 
and Eggleston, JJ. 

Kern & Kern, of Winchester, for appellant. 

Moore & Williams, of Berryville, for appellee. 

CaMPBELL, Chief Justice. / 

This action was brought by Lewis N. Glover, executor, to recover the sum of 
$1,500 from the Ocean Accident & Guarantee Corporation, Limited, under a policy 
of insurance issued to plaintiff's testator, Eugene Glover. A trial by jury was had 
and resulted in a verdict for the plaintiff, which verdict the trial court affirmed. 

The policy issued by the defendant covered “loss or disability resulting directly, 
independently and exclusively of all other causes, from bodily injuries effected solely 
through accidental means.” ‘ 

The insured, at the date of his death, was clerk of the circuit court and prior 
thereto had been engaged in the insurance business; he was fifty-seven years of 
age and seemingly in perfect health. 

The uncontroverted evidence is that insured had a pimple or boil inside the 
nose; that in an effort to relieve the pain resulting therefrom, he picked the pimple 
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or boil with a “knife or needle”; that following this puncture of the pimple or boil, 
inflammation set in and insured consulted his physician, who, upon examination, 
found “rough, jagged punctures” in the boil or pimple. Insured immediately was 
placed in a hospital and died shortly thereafter from septicemia resulting from the 
infection being carried into the blood stream following the puncture of the boil or 
pimple. 

The preponderating evidence is that death was produced by the germ known as 
staphylococcus, which before being punctured was confined in the boil or pimple, 
and which, as a result of the act of insured, was injected into the blood stream; 
that it was not usual for septicemia to follow the puncturing or bruising of a boil 
or pimple. 

Dr. McKee, an expert witness introduced by the defendant, in response to ques- 
tions propounded by the trial court, testified in part as follows: 

“QO. Do I understand also a person may tamper with a boil, squeeze or break it 
and still not cause septicemia at all? 

“A, That is usual. 

“Q. In other words—it usually does not cause it? 

“A. Yes. 

“Q. When it does cause it it is unusual rather than usual? 

“A, Yes.” 

The defendant assigns as error the action of the court in giving and refusing 
instructions and in refusing to set aside the verdict. 

The determinative question is one of law—whether or not the injuries resulting 
in the death of the insured were effected by accidental means and fall within the 
coverage clause of the policy of insurance. 

Webster’s New International Dictionary (1933) gives the following definitions 
of “accident” and “accidental” : 

“Accident: n. An event that takes place without one’s foresight or expectation; 
an undesigned, sudden and unexpected event; chance; contingency, often; an unde- 
signed and unforeseen occurrence of an afflicted or unfortunate character; casualty, 
mishap; as, to die by accident. 

“Accidental: adj. Taking place not according to the usual course of things. 
Synonyms: undesigned; unintended; chance; unforeseen; unexpected; unpremedi- 
tated; dependent; conditional; accidental applies to that which happens without 
design or wholly outside the regular course of things. ‘Incidental’ (see event) 
implies a real and, it may be, even a designed relation, but one which is secondary 
and nonessential; as, an incidental result, benefit, incidental expenses.” 

Mr. Justice Blatchford, in the leading case of U. S. Mutual Accident Ass’n v. 
Barry, 131 U. S. 100, 9 S. Ct. 755, 762, 33 L. Ed. 60, says: “The court properly 
instructed them [the jury] that * * * the term ‘accidental’ was used in the 
policy in its ordinary, popular sense, as meaning ‘happening by chance, unexpectedly 
taking place, not according to the usual course of things, or not as expected’; that 
if a result is such as follows from ordinary means, voluntarily employed, in a not 
unusual or unexpected way, it cannot be called a result effected by accidental means ; 
but that if, in the act which precedés the injury, something unforeseen, unexpected, 
unusual, occurs which produces the injury, then the injury has resulted through 
accidental means.” 

We think that the verdict of the jury, based upon competent evidence, is con- 
clusive of plaintiff’s contention that the death of the insured which resulted from 
his act of puncturing the boil or pimple was not the natural or probable consequence 
of the insured’s act, but came about unexpectedly and by chance. There is no proof 
that insured knew that such an act would produce such dire consequences. 

In the opinion of the medical experts who testified in the case, it is a common 
practice for one to “pick” a boil, and while it is a dangerous proceeding from a 
medical standpoint, it is not a common occurrence for septicemia to follow such an 
act. 

While the question presented is one of first impression here, it is not a new 
one, as shown by the decided cases. 

In Continental Casualty Company y. Willis (C. C. A.) 28 F.(2d) 707, 709, 61 
A. L. R. 1069, we read: 


“The deceased was insured against septicemia resulting from the happening of 
an external, violent, and purely accidental event, and whether the breaking of the 
skin of the deceased’s finger was caused by pricking it, or was the unexpected and 





850 The Insurance Law Journal, Vol. 86 [Apr., 1936 


unusual result of the proper use of the disinfectant, in either case it was an acci- 
dental event, and came within the meaning of the words of the policy.” 

A case very much in point is that of Lewis v. Ocean Accident and Guarantee 
Corporation, from the Court of Appeals of New York and reported in 224 N. Y, 
18, 120 N. E. 56,7 A. L. R. 1129. ‘The opinion, delivered by Mr. Justice Cardozo, 
is so concise and in our view so conclusive of the point in issue that we feel 
justified in quoting it at length. 

“The plaintiff’s testator, John F. Bailey, held a policy of insurance issued by the 
defendant. It covered ‘loss or disability resulting directly, independently, and 
exclusively of all other causes from bodily injuries effected solely through accidental 
means.’ The question is whether injuries resulting in death were effected by acci- 
dental means within the meaning of the policy. The trial judge dismissed the com- 
plaint. The Appellate Division [180 App. Div. 935, 167 N. Y. S. 1110], two justices 
dissenting, affirmed. 

“On July 6, 1915, the insured had a pimple on his lip. A friend who lunched 
with him says that it looked like an ordinary pimple at that time. A day or so 
later it was larger and more inflamed. On July 10th the insured consulted a physi- 
cian. The physician’s testimony is that there was then a punctured wound in the 
lip, which had inflamed and infected the deep tissues. The lip was opened by the 
physicians, and remedies were applied. They were of no avail. The infection spread 
through the cheek toward the eye. A week later, July 17th, the insured became 
paralyzed and blind. He died the next day. His death was due to inflammation 
of the brain produced by the germ known as the staphylococcus aureus. There is 
little doubt that the germ came from the infected pimple. If the infection was the 
result of accident, the defendant is liable. 


“We think there is testimony from which a jury might find that the pimple 
had been punctured by some instrument, and that the result of the puncture was an 
infection of the tissues. If that is what happened, there was an accident. We have 
held that infection resulting from the use of a hypodermic needle is caused by 
‘accidental means.’ Bailey v. Interstate Casualty Co., 8 App. Div. 127, 40 N. Y. S. 
513; Id., 158 N. Y. 723, 53 N. E. 1123; Marchi v. A&tna Life Ins. Co., 140 App. 
Div. 901, 125 N. Y. S. 1130; Id., 205 N. Y. 606, 98 N. E. 1108. The same thing must 
be true of infection caused by the puncture of a pimple. Unexpected consequences 
have resulted from an act which seemed trivial and innocent in the doing. Of itself, 
the scratch or the puncture was harmless. Unexpectedly it drove destructive germs 
beneath the skin, and thereby became lethal. To the scientist who traces the origin 
of disease there may seem to be no accident in all this. ‘Probably it is true to say 
that in the strictest sense, and dealing with the region of physical nature, there is 
no such thing as an accident.’ Halsbury, L. C., in Brintons v. Turvey, L. R. 1905 
A. C. 230, 233. But our point of view in fixing the meaning of this contract must 
not be that of a scientist. It must be that of the average man. Brintons v. Turvey, 
supra; Ismay v. Williamson, L. R. 1908 A. C. 437, 440. Such a man would say 
that the dire result, so tragically out of proportion to its trivial cause, was some- 
thing unforeseen, unexpected, extraordinary, an unlooked-for mishap, and so an 
accident. This test—the one that is applied in the common speech of men—is alsv 
the test to be applied by courts. United States Mutual Acc. Ass’n v. Barry, 131 
U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60; Lewis v. Iowa State Trav. Men’s Ass’n (D. 
C.) 248 F. 602; Western Comm. Trav. Ass’n v. Smith, 85 F. 401, 29 C. C. A. 223, 
40 L. R. A. 653; Brintons v. Turvey, supra: Ismay v. Williamson, supra; H. P. 
Hood & Sons v. Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 30 L. R. A. 
(N. S.) 1192, 138 Am. St. Rep. 379; A&tna Life Ins. Co. v. Portland Gas & Coke 
Co., 229 F. 552, 144 C. C. A. 12, L. R. A. 1916D, 1027; Omberg v. United States 
Mut. Acc. Ass’n, 101 Ky. 303, 40 S. W. 909, 72 Am. St. Rep. 413: Hiers v. John A. 
Hull & Co., 178 App. Div. 350, 352, 164 N. Y. S. 767; Bailey v. Interstate Casualty 
Co., supra.” 

It is to be observed that the defendant in the case at bar was the defendant in 
the Lewis Case and practically the same contentions are made in both cases. The 
identical question was involved in two other cases in which Lewis, Ex’x, was plain- 
tiff, and the contention of the plaintiff was upheld and a recovery allowed. See 
cases of Interstate Business Men’s Acc. Ass’n v. Lewis (C. C. A.) 257 F. 241; Iowa 
State Traveling Men’s Ass’n v. Lewis (C. C. A.) 257 F. 552; 7 A. L. R. 1134, Note 

Upon the whole case we are of opinion that the judgment should be affirmed. 

Affirmed. 
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FIRE 


ETNA INS. CO. et al. v. ATLANTIC COAST LINE R. CO. No. 3891. 
Circuit Court of Appeals, Fourth Circuit. Oct. 8, 1935. 
79 Federal Reporter (2d) 463. 
2. INSURANCE. 


Provision in spur track agreement exempting railroad from liability for fire 
communicated by engine on spur or main track in Virginia was not invalid as 
against public policy or under Virginia statute invalidating agreements made by 
transportation company for exemption from liability for loss occasioned by trans- 
portation company’s misconduct as common carrier, and insurance company which 
had full knowledge of provision could not recover from railroad amount paid on 
losses caused by fire communicated by engine on main track (Code Va. 1919, § 
3030). 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from the District Court of the United States for the Eastern District 
of Virginia, at Richmond. 


Suit by the A&tna Insurance Company and others against the Atlantic Coast 
Line Railroad Company. From a decree for the defendant, plaintiffs appeal. 

Affirmed. 

J. Gordon Bohannan, of Petersburg, Va., and Alexander H. Sands, of Rich- 
mond, Va. (Alexander H. Sands, Jr., of Richmond, Va., on the brief), for 
appellants. 

Thomas W. Davis, of Wilmington, N. C., and J. M. Townsend, of. Petersburg, 
Va. (C. S. Valentine, of Richmond, Va., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Nortucorr, Circuit Judge. 

This is an appeal from a decree entered in the District Court ot the United 
States for the Eastern District of Virginia, in December, 1934, in favor of the 
appellee, hereinafter referred to as the “Railroad.” The action was originally 
brought at law by eight of the appellants, insurance carriers, suing for the benefit 
of themselves as assigness of the American Hardware Company, and for the 
benefit of such other insurance companies as were similarly situated, and who 
might be allowed to intervene and to be made parties plaintiff to the action. While 
the matter was pending, on the common-law side of the court, the Railroad filed 
a demurrer to the declaration and also filed several pleas including the general 
issue. Several other insurance carriers intervened and were made parties plaintiff. 
Upon the motion of the plaintiffs, unopposed by the Railroad, the case was trans- 
ferred to the equity side of the court and pleadings were changed or adopted 
to conform to equity practice. Other parties intervened and were made plaintiffs, 
and the defendant filed its answer to the original and subsequent pleadings. An 
agreed stipulation of facts was filed, and the suit was heard upon the pleadings 
and the facts as stipulated. 

In the year 1917 one Plummer, who owned a tract of land in Chesterfield 
county Va., about one and one-half miles from the city of Petersburg, applied to 
the Railroad for the construction of a spur track for the purpose of serving a 
plant to be erected on said land by the Independent Trunk & Bag Company, 
which company was to be incorporated. The spur track was built after the execu- 
tion of what is termed a “Spur Track Agreement” entered into between the 
Railroad and the Trunk Company in November, 1917, and recorded in the clerk’s 
office of the circuit court of Chesterfield county, the same month. The spur track 
was built by the Trunk Company, which furnished all materials used except the 
metal, which was furnished by the Railroad Company. The spur track branched 
off trom the main line of the Railroad and ran into and terminated upon the 
Trunk Company’s land. It was a private siding, and the public had no rights or 
interest therein, and it was used only by the said Trunk Company and its suc- 
cessor in title, said American Hardware Company, Incorporated. 

_ The American Hardware Company succeeded to the property of the Trunk 
Company, by merger, in the year 1929, and continued to make use of the spur 
track under the terms and conditions of the agreement with the Railroad Com- 
pany. On August 28, 1932, the plant and property of the hardware company 
were destroyed by a fire, which fire originated from coals or sparks ejected from 
a locomotive of the Railroad being operated on the main line of said Railroad. The 
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carrier insurance companies, as a result of this loss and pursuant to liability under 
their policies, paid the hardware company the sum of $195,044.38 and brought 
this suit to recover said amount from the Railroad on the theory that they were 
subrogated to the rights of the hardware company against the Railroad. 

The spur track agreement above referred to contained the following provi- 
sions pertaining to losses by fire: “The party of the second part recognizes that 
the presence of the said side or spur track and the location of the property of 
the party of the second part increase the danger of loss by fire criginating through 
the operation of the railroad, and as a further consideration for the location of 
the said side or spur track it is mutually understood and agreed that the Railroad 
Company shall be released and discharged and saved harmless from any and all 
liability for damage to property owned by or in possession of the party of the 
second party in the vicinity of the said side or spur track by fire communicated 
by the engines of the Railroad Company while upon the said side or spur track 
or originating within the limits of the right of way of such side or spur track, 
or by its engines while upon the main track of the Railroad Company or orig- 
inating within the limits of the right of way of such main track in the vicinity 
of the said side or spur track, whether due to negligence or otherwise, and the 
party of the second part will save and hold the Railroad Company harmless from 
and against any and all liability for damages that may be sustained by third 
parties to property that may be attracted to said side or spur track by reason of the 
use of same by the party of the second part, by fire originating as aforesaid.” 

The companies that carried the fire insurance, plaintiffs below, had actual 
notice of the release from liability in the case of loss by fire, as well as constructive 
notice through the recordation of the spur track agreement, and their policies of 
insurance upon the plant and property of the hardware company contain the follow- 
ing provision: “Notice is hereby accepted that the assured have waived the right 
to recovery from the Atlantic Coast Line Railroad Company and Seaboard Air 
Line Railroad Company, any damages by fire occurring to the property described 
herein or affected thereby.” 

The questions involved in this appeal are: (1) Whether the spur track agree- 
ment, entered into between the Railroad and the owner of the property, was a valid 
one. (2) If valid, did the agreement protect the Railroad from liability for loss 
by fire occasioned by their engines while being operated on the main track of the 
railroad and not upon the spur track? 

[1] The agreement in question was entered into voluntarily by the Railroad at 
a time when it was under no direct legal obligation to construct the spur track. 
It was obvious that the construction of the spur track would result in the building 
of a number of buildings that would be exposed to destruction by fire caused by 
sparks from the Railroad engines. The Railroad had the right to protect itself 
from this added hazard, to be occasioned by the construction of the spur track, 
by a contract, unless such contract was unlawful per se or made unlawful by 
statute. There was nothing inherently vicious in the contract of exemption from 
liability, and it did not involve exemption to personal injury but only to prop- 
erty. The public has an interest in the life and safety of human beings, and con- 
tracts with respect to personal injuries are governed by a different rule from that 
governing contracts with regard to injury to property. Griswold y._ Illinots 
Central Ry. Co., 90 Iowa 265, 57 N. W. 843, 24 L. R. A. 647. At the time of the 
making of the spur track agreement the parties were free to make their own 
bargain as to its construction, and “the highest public policy is found in the 
enforcement of the contract which was actually made.” Santa Fé, P. & P. R. Co. 
v. Grant Bros. Const. Co., 228 U. S. 177, 33 S. Ct. 474, 478, 57 L. Ed. 787. The 
general rule on this point is concisely stated in 51 Corpus Juris, p. 1185: “A railroad 
company may, when acting in its private capacity, relieve itself from an absolute 
liability imposed by statute for setting fire to property as well as from liability 
resulting from negligence * * *.” 

The federal courts and a majority of the state courts hold that contracts, in 
consideration of some privilege or concession granted by a railroad company which 
it would not otherwise be found to extend, exempting it from liability for the 
destruction of buildings, are valid and enforceable.* The contract may validly 


* For opinions discussing this question see the following cases: Savannah F. & M. Ins. Co 
Pelzer Mfg. Co. (C. C.) 60 F. 39; Sunlight Carbon Co. v. St. Louis & S. F. R. Co. (C. ©. 
A.) 15 F.(2d) 802; McKinney v. Mobile & Ohio R. Co., Ala. 101, 109 So. 752, 48 A. L. R. 
998; King v. Southern Pac. Co., 109 Cal. 96, 41 P. 786, 29 L. R. A. 755; Davis v. Gossett & 
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release from a liability imposed by statute. Sunlight Carbon Co. v. St. Louis & 
S. F. R. Co. (C. C. A.) 15 F. (2d) 802. 

It is contended on behalf of the appellants that this general rule is not the 
Virginia rule and that the federal courts are compelled to follow the rule in Vir- 
gina. We first come to consider the Virginia rule. What is known as the 
Featherston Act (section 3992, Code Virginia) provides for recovery against a 
railroad upon proof that property has been destroyed as a consequence of sparks 
or coals emitted from engines of a railroad company, and it is admitted that 
under the decisions of the Virginia courts all questions of negligence are eliminated 
in suits to recover for such destruction of property. Virginia Ry. Co. v. London, 
148 Vt. 699, 139 S. E. 328. 

Attorneys for the appellants rely mainly upon the case of Johnson’s Adm’x v. 
Richmond & D. R. Co., 86 Va. 975, 11 S. E. 829, 830, decided in 1890, which 
was an action for the death of Johnson, who was killed by one of the railroad’s 
trains, in which the Virginia court held: “And the principle which invalidates a 
supulation for exemption from liability for one’s own negligence is not confined 
to the contracts of carriers as such. It applies universally.” 

The Johnson Case was reviewed by the Supreme Court of the United States 
in the case of Hartford Fire Insurance Co. v. Chicago, M. & St. P. Ry. Co., 
175 U. S. 91, 20 S. Ct. 33, 44 L. Ed. 84; here Mr. Justice Gray stated that 
this decision of the Virginia court, in making the rule it was applying to a 
death by injury case apply universally, was an obiter dictum and that it was “cer- 
tainly too sweeping.” The Johnson Case has been considered in decisions of other 
state courts, and the doctrine therein laid down repudiated. Griswold v. Illinois 
Cent. Ry. Co., supra: Borderland Coal Co. v. Norfolk & W. Ry. Co., 87 W. Va. 
339, 104 S. E. 624; Missouri, K. & T. R. Co. v. Carter, 95 Tex. 461, 68 S. W. 159. 

\t the time of the decision in the Johnson Case, the applicable statute in 
effect in Virginia read as follows: “No agreement made by a common carrier for 
exemption from liability for injury or loss occasioned by his own neglect or mis- 


conduct, shall be valid.” Code 1887, § 1296. 


\fter the decision in the Johnson Case and in the year 1904, this section of the 
Code was repealed, and a new section enacted which reads as follows: “No agree- 
ment made by a transportation company for exemption from liability for injury 
or loss occasioned by its own neglect or misconduct as a common carrier shall be 
valid.” Code Virginia, § 3930. 


[2, 3] Since the enactment of the statute in 1904 we can find no opinion of the 
highest court of Virginia directly bearing upon this question. It cannot be 
doubted that the Virginia Legislature considered the decision in the Johnson 
Case when it reenacted this statute, and even though the contract of exemption, 
here considered, may have been, under the decision in the Johnson Case, pro- 
hibited by the statute as it then was, we are of the opinion that it did not come 
within the inhibition of the statute of 1904. To ignore the change from “any 
agreement made by a common carrier” to “any agreement made by a transporta- 
tion company as a common carrier” would be to disregard entirely the evident 
intent of the Legislature, and the plain meaning of the words used. While the 
contract in question was made by the Railroad in the furtherance of’ its busi- 
ness as a carrier, it was not a contract made for the carriage of passengers or 
property. E. L. Cleveland Co. v. Bangor & A. R. Co., 133 Me. 62, 173 A. 813, 814. 

It is further contended on behalf of the appellee that no question of negli- 
gence, as to the origin of the fire, is involved. The question here presented is 
discussed in the case of E. L. Cleveland Co. v. Bangor & A. R. Co., supra; where 


Sons, 30 Ga. App. 576, 118 S. E. 773, affirmed in 158 Ga. 886, 124 S. E. 529; Bartee Tie Co. v. 
Jackson, 281 Ill. 452, 117 N. E. 107; Niederhaus v. Jackson, 79 Ind. App. 551, 137 N. E. 623; 
Thirlwel! vy, Hines, 108 Kan. 700, 196 P. 1068; Adamstown Canning & Supply Co. v. Baltimore 
& O. R. Co., 137 Md. 199, 112 A. 286; Porter v. New York, N. H. & H. R. Co., 205 Mass. 590, 
91 N. E. 875; New York Cent. R. Co. v. Wm. Culkeen & Sons Co., 249 Mass. 71, 144 N. E. 96; 
Mann vy. Pere Marquette R. Co., 135 Mich. 210, 97 N. W. 721; Millers’ Nat. Ins. ‘Co. v. 
Minneapolis, St. P. & S. Ste. M. R. Co., 132 Minn. 151, 156 N. W. 117; Rundell & Co. v. 
Lehigh Valley R. Co.. 254 Pa. 529, 98 A. 1054: Richmond v. New York, N. H. & H. R. Co., 26 
R. I. 225, 58 A. 767; Mayfield v. Southern Ry., 85 S. C. 165, 67 S. E. 132; Batesburg Cotton 
Oil Co. v. Southern R. Co., 103 S. C. 494, 88 S. E. 360; Williams v. Hines, 128 S. C. 102, 121 
S. E. 600; Carolina, C. & O. R. Co. v. Unaka Springs Lumber Co, 130 Tenn. 354, 170 S. W. 
591; Missouri, K. & T. R. Co. v. Carter, 95 Tex. 461, 68 S. W. 159; Talley v. Gulf, C. & S. F. 


R. Co. (Tex. Civ. App.) 176 S. W. 65; Keystone Mfg. Co. v. Hines, 85 W. Va. 405, 102 S. E. 
106. 
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the court said: “It should now be noted, however, that the fire in this case is 
not shown by the agreed statement to have been of negligent origin. We can- 
not assume any negligence upon the part of the defendant. If not negligent, the 
cause of the fire was accidental. We cannot conceive of any reason why a con- 
tract cannot legally include such a provision as to fire accidentally communicated.” 

On the other hand, it has been held that, when it had been proven that the 
fire was caused by sparks emitted by engines of a railroad, negligence is pre- 
sumed. White v. New York, etc., R. Co., 99 Va. 357, 38 S. E. 180. 

It was early laid down by the Virginia court that “courts are very averse 
to holding contracts illegal upon grounds of public policy, unless the question is 
free from all doubt.” Brown y. Speyers, 61 Va. (20 Grat.) 296. 

We are of the opinion that the contract here in question is not void as against 
public policy under the Virginia rule. 

It is contended that the question of the validity of the contract was not urged 
in the court below and for that reason should not be considered here. Aro May- 
flower Transit Co. v. Georgia Public Service Commission, 295 U. S. 285, 55 S. Ct. 
709, 79 1. Ed. ——, decided by the Supreme Court of the United States April 
29, 1935, and authorities there cited. The opinion of the judge below does not seem 
to have dealt with this point, and this lends color to the contention that it was 
not urged below, although assignment of error number two seems to have raised 
the point in a rather vague and indefinite way. In view, however, of our con- 
clusion as above stated, it is not necessary to decide this question. 

As to the second question, whether the agreement covered a loss occasioned 
by engines while being operated upon the main track and not upon the spur track, 
there is no room for other than one construction of the contract. Courts are 
only called upon to exercise their judgment as to the construction of a contract 
when they find themselves within the realm of ambiguity; here theré is no 
such realm, the contract plainly says “or by its engines while upon the main track 
of the Railroad Company”; the words are clear and concise and can have only 
one meaning. As was strongly stated by Judge Parker in the case of Southern 
Ry. Co. v. Stearns Bros. (C. C. A.) 28 F.(2d) 560, if the intention had been 
to confine the exemption to damage caused by engines while on the spur track there 
would have been no occasion to use the words that were used. It was reason- 
able and natural that the railroad company should require this clause to be 
inserted. The construction of the spur track brought about the erection of inflam- 
mable buildings and the storage of property in close proximity not only to the spur 
track, but to the main track as well, and the railroad would naturally endeavor to 
protect itself from possible damage. The contract clearly covered loss occasioned 
by fire from sparks emitted from engines upon the main track of the railroad. 

The equities of the case are certainly not with the appellants, and their claim 
is not one that would appeal to the conscience of a chancellor. They insured 
the property that was destroyed by the fire with the full knowledge of the con- 
tract of exemption originally made with the railroad company when it agreed to 
construct the spur track. They incorporated in the policies they issued an accep- 
tance of a notice that the assured had waived the right to recover for any damage 
by fire caused by the railroad; they entered into an insurance contract with their 
eyes open and, unless they can show clearly and beyond a doubt that the contract 
of exemption was an invalid one, they ought not to recover. In our opinion the 
contract made with regard to the construction of the spur track was valid, and the 
decree of the court below is accordingly affirmed. 


Affirmed. . 


HOME INS. CO. v. CAMPBELL MFG. CO. No. 3752. 
Circuit Court of Appeals, Fourth Circuit. Oct. 8, 1935. 
79 Federal Reporter (2d) 588. 

1. INSURANCE. 


Acts of agent in dual capacity as policy-writing agent for fire insurance com- 
pany and as agent for insured held unobjectionable, where agent acts in entire good 
faith and with due authority from both principals. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE. 


In action for full amount of fire policy for $10,000 after insured and insurer 
had ratified acts of agent who, acting for both, had secured insurance to amount of 
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$5,000 in substitution for insurance under policy sued upon, insurer held not liable 
on old policy for amount in excess of $5,000. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

3. INSURANCE. ; 

Insurer and insured may validly agree by mutual consent that amount of new 
insurance should be substituted for equal amount of original policy whether or not 
original policy is surrendered. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

4, INSURANCE. | i tacts 

Condition of policy, that extent of application of insurance under policy and of 
contribution to be made by insurer in case of loss and other agreement not incon- 
sistent with or waiver of any of conditions or provisions of policy might be pro- 
vided for by rider added to policy, held not to require written indorsement of reduc- 
tion of amount of liability on policy by substitution of policies. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

5. INSURANCE. : a — 

Amount of insurance held not “provision or condition of policy” within pro- 
vision of fire policy against parol waivers of “provision or condition of policy.” 

(For other cases, see Insurance, Dec. Dig. § 383.) 

6. INSURANCE. ; 

Provision of fire policy against parol waivers of any provision or condition of 
policy held limitation upon power of agents of company to waive or change written 
policy conditions by verbal agreement and inapplicable to making of new agreement 
between insured and insurer whereby original policy is abandoned in whole or in 
part and new policies substituted therefor. 

(For other cases, see Insurance, Dec. Dig. § 383.) 

7. INSURANCE. ; ’ ‘ i 

Provision of fire insurance policy relating to notice required for cancellation 
of policy held not to affect rights of parties under substitution of new policies by 
mutual agreement rather than by formal cancellation of original policy. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

8 INSURANCE. a 

Doctrine of substitution of policies held available to insurer as defense to action 
on fire policy by insured, regardless of whether original policy is wholly replaced 
by one or more new policies. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

10. INSURANCE. ; _— ; ; 

In action for full amount of fire policy in amount of $10,000, insured held 
estopped from recovering more than $5,000 on the policy sued on after agreement 
to substitution of new insurance in amount of $5,000 for insurance under original 
policy. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

12. INSURANCE. 4 . F , 

Doctrine of estoppel held available to insurer as well as insured in action on fire 
policy. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

_ Appeal from the District Court of the United States for the Western District of 
North Carolina, at Asheville. 

Action by the Campbell Manufacturing Company against the Home Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed. 7 é 

R. R. Williams, of Asheville, N. C., for appellant. _ 

Walter C. Feimster and Jesse C. Sigmon, both of Newton, N. C., for appellee. 

Before Northcott and Soper, Circuit Judges, and Chesnut, District Judge. 

CuEsNnut, District Judge. 

_ This case presents a question of fire insurance law—whether a policy of $10,000 
issued by the appellant, was reduced in legal liability to $5,000 by the substitution of 
two new policies in other companies each for $2,500 prior to the fire. Upon trial 
in a suit at law on the original policy for $10,000, the District Judge determined the 
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question in the negative and directed a verdict far the plaintiff (the appellee here) 
for the disputed amount, $5,000. The Home Insurance Company, the insurer, has 
appealed. 

The facts which are not disputed may be briefly stated. The plaintiff is a North 
Carolina corporation which owned a furniture factory situated at Maiden, N. C., 
Its president, J. S. Campbell, acted for it in the matter of the insurance. Sometime 
before the fire he instructed G. E. Mauney, a fire insurance policy writing agent 
and broker, to insure and keep the corporation’s property insured in the amount of 
$35,000. Mauney, as policy writing agent for The Home and other fire insurance 
companies, and as broker, issued or obtained policies to the insured in that amount, 
including the policy of the Home Insurance Company for $10,000. On June 27, 
1932, the Home requested Mauney to effect immediate cancellation of its policy. 
Mauney did not give the insured the formal written five days’ notice of cancellation 
expressly provided for in the policy, but orally advised Campbell of the situation and 
said he would at once try to replace the insurance in other companies, and that he 
had — succeeded in replacing $2,500 of it and expected to replace more very 
shortly. Campbell assented to this and instructed Mauney to keep $35,000 of insur- 
ance in force. Before the fire occurred on July 4, 1932, Mauney had succeeded in 
replacing $5,000 of the Home policy by securing acceptance of liability by the Insur- 
ance Company of North America in the amount of $2,500 and by the North Carolina 
Home Insurance Company in the same amount. Mauney also before the fire notified 
the State Agent of The Home of what he was doing. The policies were in the 
possession of a mortgagee whose rights are not now involved as the mortgage has 
been paid. After the fire at a conference attended by Campbell and representatives 
of most of the Insurance Companies, Mauney stated what had been done and 
received the express approval and ratification of his actions by all present, including 
Campbell. At this conference it was definitely stated that the total insurance in 
force was $35,000, including only $5,000 in The Home Insurance Company. As the 
representz atives of the fire insurance companies were satisfied that the amount of 
the loss was not less than the total insurance there was no demand for or insistence 
upon an appraisal of the amount of the loss. On August 6, 1932, the insured by 
J. S. Campbell, its president, filed with the several insurance companies a sworn 
proof of loss as required by the policies in which the total insurance was listed at 
$35,000, including the Home policy at $5,000 and the Insurance Company of North 
America in the amount of $2,500 and the North Carolina Home Insurance Company 
in the amount of $2,500. Thereafter in due course all the companies (other than 
the Home) paid the amounts of their respective policies with the exception that, for 
some reason not clearly appearing in the record, the insured in compromise accepted 
$2,000 instead of $2,500 from the North Carolina Home Insurance Company. 

In the course of negotiations for the adjustment and payment of the loss Camp- 
bell, under date of August 24, 1932, formally stated in writing that before the fire 
he had authorized Mauney, as the appellee’s agent, to replace elsewhere the $10,000 
policy which one of the companies desired to cancel and to keep the factory pro- 
tected by fire insurance at all times to an amount not exceeding $35,000. And under 
date of September 14, 1932, the appellee by its Secretary and Treasurer wrote to its 
adjuster saying: “Am inclosing the two insurance policies of $2500 each which, 
according to our understanding, was to take the place of $5,000 of the $10,000 policy 
which was issued by the Home Insurance Company, * * * and inclosing the 
endorsement from Mr. Mauney, agent, showing that the two’ $2500.00 policies were 
intended to reduce the Home Insurance Company’s policy from $10,000.00. to 
$5,000.00.” Subsequently, on October 24, 1932, more than sixty days after the fire, 
Campbell filed another proof of loss with The Home Insurance Company in which 
he listed the total insurance as $40,000, including the Home policy at $10,000. The 
only explanation given for this change in position was the oral explanation of Camp- 
bell as a witness at the trial, that previously he had been under the impression that 
the Home policy had been validly reduced and that he had subsequently been 
informed to the contrary, as it had not been so endorsed in writing. The Home 
tendered to the insured the amount of its admitted liability, but it was refused, and 
when the suit was brought claiming the full amount of $10,000, it paid into court its 
admitted liability in the amount of $5,000 (which was received by the plaintiff with- 
out prejudice), and also subsequently tendered the return of that portion of the 
whole premium unearned by reason of the reduction in the amount of the policy. 

[1] It will be noted that in the transactions relating to the insurance both before 
and after the fire, Mauney was acting in the dual capacity of policy writing agent for 
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The Home Insurance Company and also as agent for the insured. This is very 
customary in fire insurance practice and is legally unobjectionable where the agent 
acts in entire good faith and with due authority trom both principals. Richards on 
Insurance (4th Ed.) p. 453; May v. Hartford Fire Ins. Co., 297 F. 997, 998 (C. C. 
A. 2); Miller v. American Ins. Co. (D. C.) 29 F.(2d) 291, 294; Belk’s Dept. Store 
y. Insurance Co.,.208 N. C. 267, 268, 180 S. E. 63, 70; Federal Ins. Co. v. Sydeman, 82 
N. H. 482, 136 A. 136; Note 83 A. L. R. 307, 309. There is no suggestion in this 
case that Mauney did not act in entire good faith and fairly as to both parties. 

2, 3] We thus have a situation where prior to the fire the insurer requested its 
agent to cancel its policy and the agent, in lieu of formal notice of cancellation, 
advised the insured of the situation and obtained his assent to replace the policy to 
the extent that he could succeed in doing so. He did succeed in obtaining $5,000 of 
new insurance which the facts show was clearly intended to be in substitution for 
and not in addition to the authorized amount of $35,000 of insurance. After the fire 
the actions of the agent were expressly ratified and approved by both parties orally 
and in writing, and on the basis thereof the assured received payment from the com- 
panies, including those who had issued the substituted policies. The insurers, rely- 
ing on the express statement of the assured that the amount of total insurance did 
not exceed $35,000, paid the respective amounts due from them without requiring 
an appraisal of the loss. Here, therefore, we have a case where the actions of the 
insurance agent, Mauney, were assented to by the insured before the loss and 
expressly ratified and approved after the loss and acted on by all parties, with full 
understanding of the facts. 

On these undisputed facts the District Judge should have directed a verdict for 
the defendant. The question of law involved in the case is not whether the policy 
of the Home Insurance Company was validly canceled in whole or in part before 
the tire, in formal accordance with the provisions of the policy and without the 
insured’s consent, but whether the parties by mutual consent agreed that the amount 
of new insurance should be substituted for an equal amount of the original policy. 
That such new agreement may validly be made whether the original policy is sur- 
rendered or not is thoroughly well established in the field of fire insurance law. The 
authorities in support of this proposition are very numerous and we know of none 
to the contrary. Illustrative cases, involving similar or analogous facts, and announic- 
ing the principles of law that govern this case, which required a directed verdict for 
the defendant, are, White v. Insurance Company (C. C.) 93 F. 161; Id., 103 F. 260 
(C. C. A. 1); Finley v. Insurance Co. (C. C.) 193 F. 195; Insurance Co. of North 
America v. Detroit & Security Trust Co., 51 F.(2d) 155, 158 (C. C. A. 9); Lee v. 
Insurance Co., 154 N. C. 446, 70 S. E. 819; Belk’s Dept. Store v. Insurance Co., 208 
N. C. 267, 180 S. E. 63, 67; Eurich v. General Cas. & Surety Co., 152 Md. 209, 136 
A. 546; Arnfield v. Guardian Assurance Co., 172 Pa. 605, 34 A. 580; Orkin v. 
Standard Fire Ins. Co., 99 N. J. Law, 114, 122 A. 823; Seifert v. Northwestern Nat. 
Ins. Co., 189 Wis. 305, 206 N. W. 832; Pellaggi & Co. v. Orient Ins. Co., 102 Vt. 
384, 148 A. 869; Rose Inn v. Nat. Union Fire Ins. Co., 258 N. Y. 51, 179 N. E. 256, 
83 A. L. R. 293. See also summaries of the cases in Richards on Insurance (4th 
Ed.) pp. 451-454; Couch, Cyc. of Ins. Law, Vol. 6, § 1433; Note 83 A. L. R. 298. 

|4-7] The contention of the appellee is that, as The Home policy was not for- 
mally canceled by five days’ written notice in accordance with the provision in the 
policy, the amount of liability thereon could not be reduced except by written 
endorsement on the policy. Support for this contention is thought to be found in 
the following printed conditions of the policy: 

_ “The extent of the application of insurance under this policy and of the con- 
tribution to be made by this Company in case of loss or damage, and any other 
agreement not inconsistent with or a waiver of any of the conditions of this policy, 
may be provided for by rider added hereto. 

“No one shall have power to waive any provision or condition of this policy 

except such as by the terms of this policy may be the subject of agreetnent added 
hereto, nor shall any such provision or condition be held to be waived unless such 
waiver shall be in writing added hereto. 
_ “This policy may be cancelled at any time by the Company by giving to the 
insured a five days’ notice of cancellation with or without tender of the excess of 
paid premium above the pro rata premium for the expired time, which excess, if not 
tendered, shall be refunded on demand. Notice of cancellation shall state that said 
excess premium (if not tendered) will be refunded on demand.” 

These policy provisions have no application to the facts of the present case. 
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The first of them is what is known as the provision for “added clauses”. It finds 
its most common application where special “coinsurance” clauses are added to the 
policy. It is a part of the present well known New York standard form of policy 
and in part is intended to avoid such changes in the policy contract as would be 
inconsistent with the requirements of statutory law. It manifestly has no applica- 
tion to the well established doctrine of substitution of policies. Richards on Insur- 
ance (4th Ed.) p. 441. 

The second of these quoted provisions is the general clause of the policy against 
parol waivers of “any provision or condition of the policy.” The amount of the 
insurance is not a provision or condition of the policy in the sense here used. The 
clause is a limitation upon the power of the agents of the Company against its con- 
sent to waive or change the written policy conditions by verbal agreement. It has 
no application to the making of a new agreement between the insured and the 
insurer whereby the original policy as abandoned in whole or in part and new 
policies substituted therefor. See Hutchings v. Caledonian Ins. Co. (C. C. A.) 35 
F.(2d) 309, 311; Williston on Contracts, Vol. 1, § 591; Vol. 3, § 1828. Moreover, 
what was done by Mauney as common agent of the insurer and the insured, was 
expressly ratified by both. Northern Assur. Co. v. Grand View Building Associa- 
tion, 183 U. S.. 308, 361, 22 S. Ct. 133, 46 L, Ed. 215. 

The third clause is not in point because the appellant here relies on substitution 
of new policies by mutual agreement and not formal cancellation of its original 
policy. Sea Ins. Co. v. Johnston, 105 F. 286, 287 (C. C. A. 5); Turner, Dennis & 
Lowry Lumber Co. v. Insurance Co. (D. C.) 290 F. 541; Dawson v. Insurance Co., 
192 N. C. 312, 316, 135 S. E. 34; Eurich v. General Cas. & Surety Co., 152 Md. 209, 
136 A. 546; Arnfield v. Guardian Assurance Co., 172 Pa. 605, 34 A. 580. 

[8] It is also contended for the appellee that the doctrine of substitution of 
policies is not available here to the appellant because the substituted policies in this 
case do not equal in amount the whole of the original policy; or, in other words, 
it is said that the doctrine of substitution is available only where an original policy 
is wholly replaced by one or more new policies. No authority is cited in support of 
this proposition and in principle it is untenable. See May v. Hartford Fire Ins. Co, 

297 F. 997, 998 (C. C. A. 2 

[9-12] Finally it is contended that, while the facts might justify a reduction oi 
the original policy by reformation in accordance with the new agreement of the 
parties for substitution of the new policies for the old policy in part, yet, as this 
case is one at law and not in equity, this remedy is not available to the appellant. 
As to this, it may be said that, while the pleadings and proof in the case would 
justify the transfer of the suit from law to equity and a decree for the specific 
performance of the substituted agreement of the parties by the reformation of the 
original policy [Irons v. Smith, 62 F.(2d) 644 (ce C. A. 4); Great American Ins. 
Co. v. Johnson (C. C. A.) 25 F.(2d) 847; Id., 27 F.(2d) 71 (C. C. A. 4)], it is 
quite unnecessary to treat the case in that way as the insured is clearly estopped b) 
its actions from recovering more than $5,000 under the policy sued on. The doctrine 
of estoppel is one that is available in law as well as in equity both to the insured 
and to the insurer. It is very frequently applied by the courts in favor of the 
insured and is equally available, when the facts justify it, to the insurer. Union 
Mut. L. Insurance Co. v. Wilkinson, 13 Wall. 222, 233, 20 L. Ed. 617: Lee v. Insur- 
ance Co., 154 N. C. 446, 70 S. E. 819; 21 C. J. 1118. ; 

The appellant also relies, as another legal bar to the plaintiff’s recovery in this 
suit, on the failure of the insured to file proofs of loss containing the claim now 
advanced within sixty days after the fire, as required by the policy; but, in view of 
the conclusions already reached, it is unnecessary to consider this further defense. 

It results that the motion duly made by the appellant in the District Court for a 
directed verdict in its favor should have been granted and the judgment based on a 
directed verdict in favor of the appellee must be 

Reversed. 


SOUTHERN HOME INS. CO. OF THE CAROLINAS v. BOATWRIGHT. 
7 Div. 305. 
Supreme Court of Alabama. Nov. 7, 1935. 
164 Southern Reporter 102. 
1 INSURANCE. 
Replications alleging that insured made verbal report of fire to insurer’s solicit- 
ing agent, that agent accepted report without objection and notified insurer, that 
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insurer sent adjuster to town where fire occurred, and that adjuster interviewed 
plaintiff, inspected remains, and made written memorandum without objecting to 
sufficiency of insured’s statements held insufficient to show waiver of proof of 
loss, where replication did not aver that adjuster was acting within scope of his 
authority, or that adjuster agreed to pay loss or denied liability. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 
3. INSURANCE. 

In suit on fire policy, where insurer pleaded that insured procured burning, bill 
against insured for divorce was properly admitted on question of motive for burn- 
ing, and was evidence of its filing and existence and of nature of claim asserted 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Appeal from Circuit Court, St. Clair County; J. H. Disque, Jr., Judge. 

\ction on a policy of fire insurance by M. F. Boatwright against the Southern 
Home Insurance Company of the Carolinas. From a judgment for plaintiff, 
defendant appeals. 

Reversed and remanded. 

Replication 2, averring that defendant waived the provisions in the policy set 
up in its pleas, in that within sixty days after the fire, viz., the day after said fire, 
recites : 

“The plaintiff made a verbal statement or report of said fire and of the damage 
done to the property insured under said policy to Oscar McCain, who was the agent 
of the defendant at Ashville, Alabama, which said McCain was empowered by 
defendant to enter into contracts of insurance on its behalf and to take risks and to 
deliver policies and to receive premiums thereon, and which said McCain was the 
agent of said defendant who executed and delivered said policy of insurance sued 

n to the plaintiff. 

“And plaintiff further avers that said McCain while acting within the line and 
scope of his authority as such agent of the defendant, received and accepted the 
said report or statement of the plaintiff in regard to the fire and the loss or damage 
thereon, without objection to its sufficiency as compliance with the terms of said 
policy and without advising plaintiff that any other, further, additional or different 
proof was necessary or would be required by defendant.” 

Replication 3, after averring the making of statement to McCain as set out in 
replication 2, further avers that said McCain, while acting within the line and 
scope of his employment as such agent of defendant, in writing notified the agents 
or servants of defendant who were empowered to receive such notice on its behalf 
of the destruction of the property insured and that, within a few days after plain- 
tiff made such statement or report of said fire to McCain, defendant sent its 
adjuster to Ashville and that said adjuster interviewed the plaintiff, and plaintiff 
made full and true statements to said adjuster of all matters in connection with the 
property and the fire; that said adjuster visited the scene of the fire, inspected the 
remains of the building and made written memorandum of statements made to him, 
without objecting to the sufficiency of the statements of report made by plaintiff as 
being in full compliance with the provision of the policy. 

These charges were given at plaintiff’s request: 

“12. The Court charges the jury that under the law in this State that where 
the preliminary proofs of loss are presented to the insurance company in due 
time, and they are defective in any particular, this fact may be waived by the 
tailure of the insurer to object to such proof on any ground within a reasonable 
time after receipt, in other words by undue silence after presentation. The reason 
being that the person to whom the insurance is payable is entitled to be apprised 
of such defect, so that he may have an opportunity to remedy it before it is too 
late.” 

The Court charges the jury that if the defendant received verbal proof of 
loss from the plaintiff of the damages to or the destruction of the property insured, 
and that if such verbal proof of loss was defective or otherwise unsatisfactory to 
the defendant, it was the duty of the defendant to so advise the plaintiff within a 
reasonable time thereafter, and that failing therein it will be held to have waived 
the a of the policy as to such notice.” 

The court charges the jury that they are not authorized to consider the 
feat or allegations contained in the divorce suit of plaintiff’ s wife filed against 
him as evidence in support of any of defendant’s special pleas.” 





* BP Bren 


=. 


860 The Insurance Law Journal, Vol. 86 [Apr., 1936 


Carl G. Moebes and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellant. 

James A. Embry, of Ashville, Frank B. Embry, of Pell City, and Victor H. 
Smith, of Birmingham, for appellee. 

3ROWN, Justice. 

This is an action of assumpsit by the insured to recover the value of a dwelling 
house and its contents, consisting of household goods and personal effects, alleged 
to have been destroyed by fire on August 22, 1933, and insured against such destruc- 
tion by a policy of insurance issued by the defendant on the 15th day of August, 
1933. 

The defendant filed two pleas in abatement, alleging that the plaintiff had failed 
of compliance with the requirements of the policy to furnish proof of loss. The 
elements of the proof of loss required, by the stipulations pleaded, are that within 
sixty days after the fire the insured “shall render a statement to this company, 
signed and sworn to by said insured, stating the knowledge and belief of the 
insured as to the time and origin of the fire; the interest of the insured and all 
others in the property; the cash value of each item thereof, and the amount of 
loss thereon; all incumbrances thereon; all other insurance, where valid or not, 
covering any of said property, and a copy of all the descriptions and schedules 
in all policies; any changes in the title, use, occupation, location, possession, or 
exposures of said property since issuing (issuance) of this policy; by whom and 
for what purpose any building herein described and the several parts thereof were 
occupied at the time of the fire.” 

The pleas, in addition to the stipulations for furnishing proof of loss, also set 
out the requirement of the policy, that “if fire occurs the insured shall give 
immediate notice of any loss thereby in writing to this company,” etc. 

The pleas in abatement are not grounded on the plaintiff's failure of compliance 
with the last-quoted stipulation as to notice, but solely upon his failure to furnish 
proof of loss. 

[1] The averments of plaintiff’s replication 2, that “the day following said fire. 
the plaintiff made a verbal statement or report of said fire and of the destruction 
of, or damage to the property insured under said policy” to defendant’s agent, 
McCain, might be a sufficient predicate to warrant the plaintiff in claiming a waiver 
of written notice under the last-quoted stipulation; but it is wholly insufficient to 
warrant the plaintiff in claiming a waiver of the provision for proof of loss. It 
does not appear that the alleged “verbal statement or report” was intended by the 
plaintiff, or accepted by the said McCain as such proof of loss; nor do the facts 
alleged in the pleas justify any such conclusion. 

The same is true as to replication 3, in respect to the alleged dealing between 
the plaintiff and defendant’s agent McCain. These averments are addressed to 
the question of notice—not proof of loss. 

In so far as replication 3 rests a waiver of proof of loss on the acts of the 
defendant's “adjuster,” construing its averments most strongly against the p.eader, 
it does not appear from its averments whether said adjuster was defendat.t’s gen- 
eral agent or general adjuster, or was a special adjuster, and if a special agent or 
adjuster, that he was acting within the line and scope of his authority. The rep- 
lication avers that defendant ‘sent its adjuster to suid Ashville, and that said 
adjuster interviewed the plaintiff’: not that he was sent to interview the plaintiff 
and adjust his loss. Non constat he was sent to Ashville on other business in no 
way connected with said loss. (Italics supplied.) 

The replication (number 16) held sufficient in American Ins. Co. v. Millican, 
228 Ala. 357, 153 So. 454, to quote from the opinion of the Court of Appeals, there 
under review, averred “that defendant waived the breach asserted in plea 9, in 
that it sent Norris [its adjuster] to sce plaintiff about adjusting the loss; that Nor- 
ris did see plaintiff; that plaintiff gave him whatever information he requested: 
and at that time Norris knew of the mortgage to Mollie Turney and recognized and 
treated the policy as binding on defendant and agreed with plaintiff to settle the 
loss.” 153 So. 448, 450. (Italics supplied.) : 

The averment that the defendant sent its adjuster Norris to see plaintiff about 
adjusting the loss, regardless of whether he was a general or special adjuster, 
shows that he was acting within the line and scope of his agency in dealing with 
Millican in respect to Millican’s loss. Not so here; the replication merely avers 
that “defendant sent its adjuster to said Ashville.” (Italics supplied.) AS artes a 

In Georgia Home Insurance Co. v. Allen, 128 Ala. 451, 460, 30 So. 537, 539, 
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the utterance in Liverpool & London & Globe Insurance Co. y. Tillis, 110 Ala. 201, 
17 So. 672, was quoted with approval: “‘Where, after a fire, an insurance com- 
pany sends a person to the scene of the fire, and authorizes him to act as an adjuster 
in the particular case, with all the authority in reference thereto that is given 
to general adjusters, the insured, in dealing with such person, in the absence of 
notice to the contrary, has the right to presume he has authority to act for and 
hind the company as to all matters within the scope of his duties as the adjuster in 
the particular case and such special adjuster, by denying all liability under the 
policy, may waive the provision of the policy, requiring the assured to produce for- 
mal proofs of loss, as effectually as could the general adjuster of the company.’ 

Said replication 3 does not in terms aver that said adjuster in doing the things 
set up therein as a waiver was acting within the line and scope of his authority; nor 
do the facts pleaded show that he was so acting. Moreover, said replication does 
not aver that said adjuster either denied liability, or that he agreed to pay said 
loss. Our judgment, therefore, is that the court erred in overruling the defendant’s 
demurrers to plaintiff’s replications 2 and 3. National Life & Accident Ins. Co. v 
Moore, 216 Ala. 554, 114 So. 45; London & Lancashire Ins. Co., Limited v. 
McWilliams, 215 Ala. 481, 110 So. 909; Hanover Fire Ins. Co. vy. Wood, 209 Ala. 
380, 96 So. 250; Yorkshire Ins. Co., Limited v. Gazis, 215 Ala. 564, 112 So. 154. 

[2] There js an absence of evidence showing that the plaintiff made prelimin- 
ary proof of loss; therefore, charge 12, given at plaintiff's request, was clearly 
abstract, but the giving of an abstract charge is not reversible error unless it is 
manifest from the record that the jury has been misled. Goldsmith & Davis v. 
McCafferty, 101 Ala. 663, 15 So. 244; Karpeles v. City Ice Delivery Co., 198 Ala. 
449, 73 So. 642. Inasmuch as the judgment of the circuit court must be reversed 
for the errors heretofore pointed out, we deem it unnecessary to determine whether 
or not the giving of said charge should work a reversal of the judgment. 

Charge 13, given for plaintiff, relates to the issue presented by the plaintiff's 
replication to the pleas in abatement, and inasmuch as the pleadings, in part, must 
be recast, we deem it unprofitable to treat the question of the soundness of the 
charge as applied to the issues as now framed. 

By agreement of the parties entered of record, the issues presented by the 
defendant’s pleas in abatement, and the pleas in bar were tried at the same time and 
before the same jury, the agreement saving the defendant’s right to insist on said 
pleas in abatement, and no question is raised here in respect to this course of pro- 
cedure. 

One of the defenses asserted by the defendant’s special pleas is that the property 
insured was set fire to and burned through the design or procurement of the plain- 
tiff with intent to defraud the defendant. 


While the evidence going to sustain this defense is purely circumstantial, every 
circumstance in respect to the destruction of the property points to incendiarism. 
\merican Ins. Co. of Newark, N. J. v. Fuller, 224 Ala. 387, 140 So. 555. 


The evidence is without dispute that plaintiff and his then wife, Mrs. Ila _ 
wright were living in the house in irreconcilable discord; that though he lived i 
one end of the house and she in the other, he had not spoken to her for aaa 
past, and would not allow two of their children, the boys, one seven and the other 
twelve years of age, to associate or come in contact with their mother; that he had 
in effect ordered her to leave and go back to her parents; that plaintiff had moved 
most of his personal effects from the house; that he merely slept in the house at 
night, coming in late and leaving early. 


The evidence further shows that in the late afternoon before the fire plaintiff 
left Ashville and went to Birmingham, where he remained until after the fire; that 
he invited one or more persons to accompany him, and finally one H. G. Hood 
accepted his invitation, and Hood testified that when plaintiff, on his way back to 
Ashville, was informed of the fire he appeared nervous. 

The evidence shows that the discord between plaintiff and his wife resulted in ~ 
the wife filing a bill for divorce against him, praying for the allowance of alimony 
pendente lite and counsel’s fees, and permanent — in the form of a division 
of the property; that said bill was filed on the 15th day of August, 1933, and on 
the same day the plaintiff had the insurance on the residence renewed for an 
increased amount. 

The property burned between 7 and 7:30 o’clock p. m. August 22, 1933, and the 
evidence is without dispute that there had been no fire in the house that day since 
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about 2 o'clock; that Mrs. Boatwright left the house to go to church, taking her 
little girl ten years of age with her; that when she left the house was unlocked; 
that the keys to the house customarily were left hanging on a nail, but they had 
been missing for about a week; that within from fifteen to twenty-five minutes after 
Mrs. Boatwright reached the church the house was completely enveloped in flames, 
originating from the inside of the house. 

All of Mrs. Boatwright’s effects and those of her daughter, other than the 
clothes that they were wearing were destroyed. 

After the fire, the locks that were on the doors, were recovered and they were 
all locked, and the screen door on the back porch was fastened from the inside. 
About the time the fire was discovered, a person was seen running away from the 
back of the house going through the pasture in which a cow or an animal of the 
cow kind was kept. The pasture was surrounded by a barbed wire fence. About 
the time said person was seen leaving the place of the fire, a car of the same make 
as the car owned by Russ Boatwright, a brother of plaintiff, passed the house going 
in the direction said person was running. 

On the same lot on which the house covered by the policy was located, prior 
to the fire, there was another house that had been occupied by the plaintiff and his 
family before the insured house was built, and during the week immediately before, 
this building was torn down and moved off by Bill Boatwright, a brother of the 
plaintiff, as the evidence tends to show, at plaintiff’s instance. The only persons, 
according to a tendency of the evidence, that had access to the house keys, were 
plaintiff, Mrs. Boatwright, and Bill Boatwright, who had been working around the 
house during the previous week. 

There was also evidence going to show that fumes of gasoline were present at 
the place of the fire. 

Vester Taylor, a brother of Bill Boatwright’s wife, testified : 

“T never talked with Mr. Marion Boatwright about the house after the fire, 
not exactly about his house. I talked to him one afternoon along about last Sep- 
tember. As to what I said to him and what he said to me, I came in here—well, 
to commence with, Nellie, my sister, and Bill’s wife had a fuss. They came down 
there one afternoon, and they had a fuss, and Nellie toid William Lee, ‘If you don’t 
go home, I’m going to tell on Bill for burning Marion’s house.’ I told Marion 
that he had better get them away from there, that they had had this fuss, and 
that Nellie had told Willie Lee that she was going to tell on Bill, and that he 
knew what he was up against, that it was the pen for each one of them, and he said. 
‘Hell, I will get her this afternoon,’ and when I got back home Bill was down 
there after them. Marion came to see me last Saturday afternoon with Bill Boat- 
wright. Marion drove up in front of the house and blew his horn, and didn’t any- 
one get out. I was sitting on the front porch and my youngest brother also was in 
it, and he said: ‘Come out here,’ and I went out there, and it was Bill and Marion, 
and they said: ‘Get in the car, it won’t do to sit here,’ and I got in and we drove to 
Cozy Corners about three miles down the road, and he said: ‘There was (were) sub- 
poenas issued for vou and Nellie and mv brother, Bill.” And he said: ‘What are you 
going to do about it?’ I said: ‘I guess I will go,’ and he said: ‘You stay out of this 
case and I will see that you don’t lose anything.’ He said he would notify me 
when Court adjourned, and he asked me had any insurance men been there. No, 
sir, he didn’t offer me any money, he just told me I wouldn’t lose anything. Yes, I 
told him last September that my sister was going to tell on him and Bill about the 
fire. Yes, sir, it was that afternoon that he went down and got her; Bill was at 
home when he got back. Yes, sir, my sister and Bill’s wife had had a falling out 
and my sister had threatened to tell on Bill and Marion. Yes, that was why I 
told him. Yes, sir, I talked to Bill Boatwright the evening before the fire. They 
came there about four o’clock that afternoon in Russ’ Chevrolet, and Bill had his 
wife and children with him, and they stayed there a few minutes, and Bill said he 
was in a hurry, and asked me if I had any liquor, and I told him I had a little, and 
I went in and gave him two or three drinks and he said he had a job to pull that 
night—didn’t say what it was. So they left about four-thirty and came back towards 
Ashville. Russ and Bill left at four-thirty, and left his wife and children there. 
and sometime in the night I heard Bill come in. I think it was about ten o'clock 
and next morning when we ate breakfast, I don’t know whether his shirt was soiled, 
but his arm had been bleeding, had dry blood on it, and after breakfast when he 
was washing it off I came by the water shelf, and he said: ‘You got any more 
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liquor?’ I said: ‘Yes,’ and he said: ‘I’m kinder nervous.’ He said: ‘I burnt Mar- 
ion’s house last night, and ran into a barbed wire fence, the bull got after me 
in the pasture.’ ‘ 

“Court: Said what? 

“He said he burnt Marion’s house last night, and he ran back through the pas- 
ture and the bull got after him and he ran into a barbed wire fence. He said he 
went on down the road about three miles, and Russ picked him up about Bethel 
Church, and brought him back to the house. Yes, that took place the morning 


which has been stated, the defendant offered the original bill filed by the witness, 
Mrs. Boatwright, against plaintiff for divorce and alimony, and it was admitted in 
evidence. At the conclusion of the evidence, the court gave at plaintiff’s request, 
written charge 15. This charge invaded the province of the jury. The bill for 
divorce was properly admitted and was evidence of its filing and existence and the 
nature of the claim asserted. Richardson v. State, 204 Ala. 124, 85 So. 789; Bir- 
mingham Electric Co. v. Wood, 222 Ala. 103, 130 So. 786. 

The fact of the existence of said suit for divorce and alimony was competent 
and material evidence, bearing on the question of motive for the destruction of the 
property. Hinds v. State, 55 Ala. 145; Barnett v. Farmers’ Mut. Fire Ins. Co., 115 
Mich. 247, 73 N. W. 372; Great. American Ins. Co. v. Dover et al., 221 Ala. 612, 
130 So. 335; Cooley v. State, 7 Ala. App. 163, 62 So. 292. 

The testimony of the witness Vester Taylor, in connection with the other evi- 
dence in the case, tended to show a conspiracy to defraud the defendant by willful 
destruction of the insured property that did not terminate with the burning of the 
building, but continued through the assertion of the claim and the effort to recover 
thereon. ‘ 

[4] There is no principle better settled than that the spoliation or an attempt to 
suppress material evidence by a party to a suit, favorable to an adversary, is a 
sutiicient foundation for an inference that the claim of such party is unjust or 
fraudulent. McClerry v. McClerry, 200 Ala. 4, 75 So. 316; Dutton v. Gibson, 226 
\la. 657, 148 So. 397; 10 R. C. L. 884, § 32. 

[5] We are, therefore, of opinion that it was permissible for the defendant to 
show by the witness Vester Taylor that Bill Boatwright offered witness money to 
remain away from the trial. The testimony of said witness tended to connect both 
plaintiff and said Bill Boatwright in a conspiracy to defraud, and to show that said 
Taylor had been subpcenaed as a witness for defendant. 

The other questions argued may not arise on another trial, and for this reason 
they will not be treated. 

For the errors noted, let the judgment be reversed. 

Reversed and remanded. 

Thomas, Foster, and Knight, JJ., concur. 


COMMERCIAL UNION ASSUR. CO. v. LEFTWICH. 
Supreme Court of Arkansas. Nov. 11, 1935. 
87 Southwestern Reporter (2d) 55. 


1. INSURANCE. 

Insurer, who denied liability on fire policy and compelled insured to bring suit 
to collect amount due on policy, could not escape liabilitv to insured for statutorv 
penalty and attorney’s fee by making tender of face of policy, plus interest and 
costs, less unpaid premium (Crawford & Moses’ Dig. § 6155). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 

_ Where insurer denied liability on $2,500 fire policy and compelled insured to 
bring suit to collect amount due upon policy and thereafter tendered face of policy, 
plus interest and costs, less unpaid premium, allowance of $200 attorney’s fee to 
insured held not excessive in view of amount involved, investigation of law, filing 
of suit, and preparation far trial (Crawford & Moses’ Dig. § 6155). 

{For other cases, see Insurance, Dec. Dig. § 602.) 

su from Circuit Court, Logan County, Southern District; J. O. Kincan- 
non, Judge. 

_ Action by C. C. Leftwich against the Commercial Union Assurance Company. 
rom a judgment for the plaintiff, the defendant appeals. 
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Affirmed. 

John E. Coates, Jr., of Little Rock, for appellant. 

Evans & Evans, of Booneville, for appellee. 

HuMPHREYS, Justice. 

This is an appeal from a judgment for 12 per cent. penalty and attorney's fee 
rendered under section 6155 of Crawford & Moses’ Digest against appellant in 
favor of appellee in the circuit court of Logan county, Southern district. The suit 
was based upon a fire insurance policy covering appellee’s cotton in the sum oj 
$2,500, less the amount of the premium due thereon. When appellee made proof 
of the loss, appellant denied any liability under the policy by letter; the concluding 
paragraph being as follows: “The companies interested, therefore, feel that no 
contract was legally entered into and cannot accept any liability under their policies 
of insurance.” 

The letter was written December 11, 1934, and suit was instituted on the 11th 
day of January, 1935. The case was set for hearing on April 8, 1935, at which 
time appellant tendered the face value of the policy, plus interest and costs, less the 
premium which appellee owed it, in full settlement of the claim under the policy. 
Appellee refused to accept the tender in full settlement, claiming that he had been 
compelled to employ an attorney and bring the suit to collect what appellant owed 
him and that in addition to the amount tendered him he was entitled to recover a 
12 per cent. penalty and a reasonable attorney’s fee under section 6155 of Crawford 
& Moses’ Digest; whereupon, counsel for the parties agreed in open court that the 
acceptance of the tender should not affect or prejudice the rights of either party in 
respect to the claim for the penalty and attorney’s fee. The tender was accepted 
on this condition, and the issue left open was tried with the above result. 

[1] The only question, therefore, for determination on this appeal is whether 
an insurer can escape liability to the insured for the statutory penalty and attorney’s 
fee by making a tender of the face of the policy, plus interest and costs, less the 
unpaid premium, after first denying liability and compelling the insured to bring a 
suit to collect the amount due upon the policy. Section 6155 of Crawford & Moses’ 
Digest is as follows: “In all cases where loss occurs and the fire, life, health, or 
accident insurance company liable therefor shall fail to pay the same within the time 
specified in the policy, after demand made therefor, such company shall be liable to 
pay the holder or such policy, in addition to the amount of such loss, twelve per 
cent. damages upon the amount of such loss, together with all reasonable attor- 
neys’ fees for the prosecution and collection of said loss; said attorneys’ fee to be 
taxed by the court where the same is heard on original action, by appeal or other- 
wise and to be taxed up as a part of the costs therein and collected as other costs 
are or may be by law collected.” 

This court, in the case of Pacific Mutual Life Insurance Co. v. Carter, 92 Ark. 
378, 123 S. W. 384, 388, 124 S. W. 764, in speaking of the purpose of the act, said: 

“The penalty and attorney's fee is for the benefit of the one who is only seeking to 
recover, after demand, what is due him under the terms of his contract, and wh« 
is compelled to resort to the courts to obtain it.” 


This court also said, in the case of Bronx Fire Insurance Co. v. Cooper, 137 
Ark. 93, 58 S.W.(2d) 678, 679, that: “The failure of the insurance company to pay 
the amount of the loss within the time specified in the policy after demand sub- 
jected it to payment of attorneys’ fees upon the recovery under the policy, and it 
can make no difference in its liability to the payment of such penalty and costs that 
it failed to comply with and pay the loss when demanded, because the policy] holder 
was indebted to the insurance company in a matter which could be set off against the 
insured’s claim of loss under the policy, that furnishing no justification for failure 
to pay the loss within the time specified in the policy, and not relieving against the 
penalty of the statute.” 

The act is unambiguous and means that 12 per cent. is given as damages tor 
failure to comply with the contract by payment and the attorney’s fee as compen- 
sation for the cost of collection. 


The facts in the instant case bring it well within the meaning of the statute. It 
is undisputed that appellant denied any liability on the policy and refused to pay the 
debt until the date of trial. The employment of an attorney and the institution 0! 
the suit was necessary to collect the debt. 


[2] It is next contended that the allowance of $200 as an attorney’s fee was 





Fire ] Retail Hardware Mutual Fire Ins. Co. et al. v. 865 
Securities Corporation 


excessive. We do not think so considering the amount involved, the investigation 
of the law, the filing of the suit, and the preparation for trial. 
No error appearing, the judgment is affirmed. 


RETAIL HARDWARE MUT. FIRE INS. CO. et al. v. SECURITIES 
CORPORATION. No. 13519. 
Supreme Court of Colorado. Oct. 14, 1935. 
Rehearing Denied Nov. 25, 1935. 
51 Pacific Reporter (2d) 598. 
2. INSURANCE. 
Evidence held to sustain finding that fire policy had not been canceled at time of 
fire. 


(For other cases, see Insurance, Dec. Dig. § 235.) 

In Department. 

Error to District Court, City and County of Denver; Frank McDonough 
Judge. 

Action by the Securities Corporation against the Retail Hardware Mutual Fire 
Insurance Company and others. Judgment for plaintiff, and defendants bring error. 

Affirmed. 


S. M. True, of Denver, and Herbert W. Hirsh, of Chicago, IIl., for plaintiffs in 
error. ; 

Ira C. Rothgerber and Walter M. Appel, both of Denver, for defendant in error. 

Bouck, Justice. 

The plaintiffs in error are three foreign insurance corporations against which 
judgment was rendered in the district court on a policy of fire insurance issued by 
them jointly, the judgment being in favor of the Securities Corporation, a Colorado 
corporation, defendant in error, as assignee of the insured. We are asked to reverse 
the judgment. 

On August 5, 1932, the Kearns Motor Company, a Colorado corporation, took 
out the policy in question, which insured its garage and other real and personal 
property at Wray, Colo., against fire. 

A loss occurred on October 23, 1932. On December 28, 1932, the Kearns Com- 
pany assigned its claim for that loss to the Securities Corporation, which thereafter 
brought an action to recover on the policy. 

The insurance companies defended on the ground that the policy had been can- 
celed eleven days before the fire. The plaintiff denied the cancellation. 

[1, 2] There is considerable confusion in the evidence. The policy in question 
was issued in lieu of previous policies. In making the change, there was a readjust- 
ment of the premium payments. Moreover, certain dividend credits were involved, 
and also a reduction of the premium rate. A business concern calling itself the 
Premium Finance Company financed the new policy. Its office and the office of at 
least one of the insurance companies were in the same building. The concern’s sole 
owner was also a director in the three insurance companies. Close relations evi- 
dently existed between them, and the record does not exclude a reasonable infer- 
ence that some of the evidence as to cancellation is erroneous in respect to facts, 
dates, and figures. In effecting the alleged cancellation and reducing the transac- 
tions to a short-rate basis of premium, there was an apparent waiting period and the 
actual payment of a premium refund of nearly $500 by the insurance companies to 
the finance concern was not made until November, 1932, and at least two weeks after 
the companies had been notified of the fire. In fact, the documents in evidence dis- 
close one notation stating the date of cancellation as November 12, 1932; some office 
memoranda of the insurance companies and of the finance concern gave the date of 
October 6; another exhibit mentioned October 7. The documentary exhibits display 
these and a number of other material inconsistencies and contradictions. In several 
respects there appears a distinct looseness of method and procedure. Viewed as a 
whole, the case brought here by the record might well convince one, as it obviously 
did the trial court, that the evidence preponderated in favor of the plaintiff. 
Undoubtedly, the evidence presents a serious and substantial conflict. That being so, 
we are not allowed to substitute our own conclusions on the facts for those of the 
lower court. It is unnecessary to discuss the evidence in more detail, since what 
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has been said will indicate that the trial court had a sufficient basis on which to 
make proper findings of fact. 

Judgment affirmed. 

Butler, C. J., and Holland, J., concur. 


HOME INS. CO. OF NEW YORK v. JOHNSON. No. 10545. 
Supreme Court of Georgia. Aug. 6, 1935. 
Rehearing Denied Sept. 28, 1935. 
182 Southeastern Reporter 41. 
INSURANCE. 

Fire policy was not made void by insured’s execution of deed to insured prop- 
erty to brother-in-law for purpose of defeating potential alimony claim, where 
brother-in-law reconveyed property on same day as part of same transaction and 
insured remained in possession of property, notwithstanding policy provision that 
policy should be void if any change in interest or title of insured property took 
place, and notwithstanding insured’s deed to brother-in-law was recorded before 
fire and brother-in-law’s deed to insured was not recorded until after fire (Code 
1933, §§ 56-825, 56-827). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

Syllabus by the Court. 

A provision in a policy of fire insurance which declared that “This entire policy, 
unless otherwise provided by agreement indorsed hereon or added hereto, shall be 
void * * * if any change, other than by death of an insured, takes place in 
the interest, title, or possession of the subject of insurance (except change of occu- 
pants without increase «* ‘azard), whether by legal process or judgment or by 
voluntary act of the in or otherwise,” was not violated, so as to void the 
policy, by the execution 2ed by the insured purporting to convey the property 
to another, where the g.. », as a part of the same transaction, reconveyed the 
property to the insured; it appearing from uncontradicted evidence that neither party 
intended to enter a contract of sale and purchase, the possession remaining with the 
insured, and the whole transaction being merely a sham and device to prevent the 
institution of a proceeding for alimony on the part of the wife of the insured. 

Certiorari to Court of Appeals. 

Suit by Otto Johnson against the Home Insurance Company of New York. 
Judgment for plaintiff was affirmed by the Court of Appeals (49 Ga. App. 709, 176 
S. E. 513), and defendant brings certiorari. 

Affirmed. 

Spalding, MacDougald, Sibley & Brock and Estes Doremus, all of Atlanta, and 
Wilson, Bennett & Pedrick, of Waycross, for plaintiff in error. 

J. T.. Powell, of Brunswick, I. J. Bussell, of Alma, and Krauss & Strong, of 
Brunswick, for defendant in error. 

Russet, Chief Justice. 


This case came to this court on petition for certiorari to review a judgment ot 
the Court of Appeals. The Court of Appeals (49 Ga. App. 709, 176 S. E. 513) held 
that “By provision in a fire insurance policy, and in a statute of this state, voiding 
the policy upon an alienation of the title to the property by the insured, did not void 
the policy, where, before the loss of the property by fire, the insured, after parting 
with the title to the property, retained possession of the property, and immediately 
thereafter, on the same day, reacquired the title, and the transaction in no way cot- 
tributed to the loss.” The widespread interest’ of the citizens of Georgia in the 
protection of their property by insurance, as well as the importance of the proper 
construction of our statutes wisely designed to protect the rights of insurers, in 
the opinion of this court required the grant of the writ of certiorari in this case. 
As we glean it from the record, the facts are as follows: Johnson had a policy of 
insurance for $1,000 on a dwelling house, with the Home Insurance Company. The 
house was burned on April 21, 1932. The insurance company declined to pay the 
policy. Johnson brought suit to recover the amount of insurance. The outstand- 
ing defense of the insurance company (omitting others not now material) was that 
Johnson had breached one of the stipulations of the contract of insurance by alienat- 
ing the property which was the subject of the insurance, the stipulation of the con- 
tract referred to providing: “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void * * * if any change, 
other than by the death of an insured, takes place in the interest, title, or possession 
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of the subject of insurance (except change of occupants without increase of hazard) 
whether by legal process or judgment or by voluntary act of the insured or other- 
wise,” and that for that reason the contract of insurance was avoided: After the 
introduction of evidence, the judge of the superior court directed a verdict in favor 
of the plaintiff for the amount of the policy. The defendant’s motion for a new 
trial was overruled, and the Court of Appeals affrmed the judgment of the superior 
court. There is no ground in the motion for new trial complaining that the court 
erred in directing a verdict upon the ground that there were issues of fact which 
should have been submitted to a jury; and therefore it must be assumed that the only 
issue in the case is one at law; and it must be further assumed, for the purposes of 
the review here, that only the grounds of errors of law set forth in the application 
for certiorari are presented for decision in this tribunal. 

The petitioner, in its application for certiorari, contends that the judgment of 
the Court of Appeals is erroneous for four reasons: (1) Because the Court of 
Appeals erred in affirming the judgment of the lower court. (2) Because the Court 
of Appeals erred in holding that if the policy had become void by reason of the 
transfer of title by the insured, such policy could be revived by the subsequent con- 
veyance to the assured prior to the time of loss. (3) Because the Court of Appeals 
erred in holding that the alienation of the title to the property insured, under the 
circumstances and conditions appearing here, where the loss in nowise was affected 
thereby, did not avoid the policy, but that the policy was in force at the time of the 
fire; for the reason that the policy became ipso facto void upon the conveyance by 
the assured to Crosby, because the contract, being a personal one, could not be 
revived without the express consent of the insurer, based upon a valuable considera- 
tion. (4) Because the Court of Appeals erred in its ruling that the provisions of 
section 2484 of the Civil Code of 1910, to the effect that “an alienation of the prop- 
erty insured, and a transfer of the policy, without the consent of the insurer, voids 
it,” as not affecting a termination of the policy where the property insured had been 
transferred, but had been reconveyed to the assured prior to the loss by fire; for 
the reason that the plain language of such statute clearly provides that the alienation 
of the property involved, without the consent of the insurer, makes the policy 
absolutely void, and there is no implication in the provision of such statute that 
would authorize the conclusion that a policy, once avoided, could be revived without 
the consent of the insurer, based upon a valuable consideration, particularly in a 
case where the contract is a personal one, and in which contract there likewise is a 
provision avoiding the policy by reason of any alienation of the insured property by 
the insured. 

Ground (1) is too general to present any specific error and thereby invoke a’ 
tuling. Grounds (2), (3), and (4) will be considered together, because the cor- 
rectness of the ruling of the Court of Appeals, that “the alienation of the title to the 
property insured, under the circumstances appearing here, where the loss in no wise 
was affected thereby, did not avoid the policy, but that the policy was in force at 
the time of the fire,” necessarily involves question (2) as to whether the policy could 
be revived where the assured only temporarily conveyed it to another, who shortly 
thereafter conveyed it back to the assured, and will also include consideration of 
— (4) as to the relation and application of section 2484 of the Civil Code of 

From the record, it appears that the policy here involved contained a provision 
that “This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void * * * if any change, other than by the death of 
an insured, takes place in the interest, title, or possession of the subject of insur- 
ance (except change of occupants without increase of hazard) whether by legal 
Process or judgment or by voluntary act of the insured, or otherwise.” It is not 
disputed that, subsequent to the issuance of the policy and prior to the fire, plaintiff 
executed and delivered to his brother-in-law, Crosby, a warranty deed to the prop- 
erty covered by the policy of insurance. On the same day, and after the deed to 
the property was executed and delivered to him, Crosby made a deed to the prop- 
erty back to Johnson. ‘The deed to Crosby was recorded shortly thereafter. Crosby’s 
deed back to Johnson was not put on record until after the fire. Plaintiff testified 
that the reason he had made the deed to Crosby was because he was having difficulty 
with his wife, and was afraid that in the eyent of alimony proceedings his wife 
might get the property. He further testified he did not intend to sell the property to 
Crosby, and that the purpose of the deed was to keep down the alimony case, with 
No intention of selling it to him. The witness Crosby testified that he never intended 
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buying the property from Johnson; that he never paid him anything for it, and 
never took possession of it at any time, before or after the fire; that Johnson 
remained in possession of the property at all times up to the date of the fire; that 
the policy of insurance had never been transferred to him, either before or after 
the fire; that he, Crosby, signed the deed conveying the property back to Johnson 
on the same date that Johnson had signed the deed to him; that the temporary deed 
to a was made to avoid, if possible, the filing of alimony proceedings by Johnson's 
wife. 

From the foregoing statement, it appears that there was never a completed sale, 
there was never an intention on the part of the purported grantee to buy, nor did 
the grantor intend to sell, and the grantor never for an instant gave up possession 
of the property. According to the undisputed testimony, the alleged transaction was 
not a conveyance made for the purpose of reducing or diminishing the alimony of 
the wife, for, so far as appears from the record, she never had instituted any such 
proceedings before the court. It was an effort to becloud or camouflage, by the 
execution of this deed to Crosby, Johnson’s financial condition, and thereby to pre- 
vent any application for alimony being made, and the sham succeeded in its purpose, 
causing the wife to rejoin her husband and preventing any application being made. 
We concur in the judgment of the Court of Appeals in affirming the judgment of 
the trial court, and agree that the opinion of the majority, delivered by Judge 
Stephens, is well supported by logic and law. The facts of this case present a 
striking analogy to the case of Adair v. Southern Mutual Insurance Co., 107 Ga. 
297, 33S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122, and show that it is not the 
policy of the law to avoid a contract of insurance at the instance of the insurer 
where it plainly appears that the violation of a condition, such as is involved in this 
case, would in no way affect the loss, and did not contribute thereto in the slightest 
degree. In the Adair Case, supra, the building which was insured was not to be 
used for threshing grain, and yet it was used for that purpose. The insurance com- 
pany invoked this stipulation in the contract, but as the fire occurred several months 
after the threshing, the court held that the policy was not avoided. In Athens 
Mutual Ins. Co. v. Toney, 1 Ga. App. 492, 57 S. E. 1013, discussed by Judge Stephens, 
a vacancy clause was involved, and the Court of Appeals held, speaking through 
Chief Judge Hill, that the policy was not avoided because the house remained vacant 
beyond the length of time specified in the clause, the fire occurring thereafter, and 
when the house was occupied. It is a genera! rule of almost universal application 
that forfeitures are not favored, and it must be conceded that there can be a waiver 
of a forfeiture by the one entitled to forfeit the contract. When there is no waiver 
on the part of the insurer of the right to forfeit, and he promptly proceeds to 
return to the insured any unearned premiums, and informs him that the insurer 
stands upon the letter of the contract of insurance, the policy may be said to have 
been avoided ipso facto—by the very deed itself—of violating the stipulation. This 
will be found to be true in all the cases cited, so far as we can find, where that 
phrase appears in decisions of this court. The phrase “ipso facto” does not appear 
in any of the Code sections upon the subject of insurance. The Court of Appeals 
bases its decision upon the principle stated in Athens Mutual Ins. Co. v. Toney, 
supra, that the contract of insurance may be only temporarily suspended by the 
violation of a stipulation in the contract similar to that now before us, and may 
thereafter be revived, and that if no loss was caused or can be attributed to the 
violation of one of these conditions, the company is not relieved from liability. We 
also affirm the judgment of the Court of Appeals in this case upon the principles 
stated in the Code 1933, §§ 56-825, 56-827. Section 56-825 declares that ‘An aliena- 
tion of the property insured and a transfer of the policy [italics ours], without the 
consent of the insurer, shall void the policy; but the mere hypothecation of the 
policy, or creating a lien on the property, shall not void the policy.” But section 
56-827, on the same subject and in pari materia with section 56-825, must also be con- 
sidered under the facts of this case. The latter part of section 56-827 declares that 
“A sale not fully executed, possession remaining with the assured, shall not void the 
policy.” The execution of Johnson’s deed to Crosby, and the immediate reconvey- 
ance of this property to Johnson, constituted but one transaction; and therefore the 
sale was not only not “fully executed,” but it was not executed at all, and all the 
evidence is to the effect that Johnson never for one instant surrendered possessiol 
of the property insured. Under the plain provisions of section 56-827, there was 
no violation of the condition which forbade alienation of the property which the 
insurer undertook to insure; for there was no sale, nor even an intention to sell, as 
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disclosed by the evidence in this case. As to simultaneous conveyances, see Protes- 
tant Episcopal Church v. E. E. Lowe Co., 131 Ga. 666, 63 S. E. 136, 127 Am. St. 
Rep. 243; Lewis v. Banks, 171 Ga. 188 (4), 154 S. E. 785. Subject to such modifica- 
tions of the opinion as herein stipulated, the judgment of the Court of Appeals is 
affirmed. 

All the justices concur, except Gilbert, J., absent. 


POOSER v. NORWICH UNION FIRE INS. SOCIETY, Limited. No. 24565. 
Court of Appeals of Georgia, Division No. 2. Sept. 27, 1935. 
Adhered to after Rehearing Oct. 5, 1935. 
182 Southeastern Reporter 44. 
1. INSURANCE. 

Recovery on fire policy requiring sole and unconditional ownership held not 
defeated on ground of existence of voluntary deed of gift, executed by insured 
and placed in possession of her attorney with directions to deliver it to donee 
when certain title matters were cleared up, since gift is incomplete, revocable, and 
passes no title until acceptance and delivery (Code 1933, $§ 29-101, 29-105, 48-101). 

(For other- cases, see Insurance, Dec. Dig. § 328[2].) 

2. INSURANCE. 

Misstatement in sworn proof of loss, not made to deceive and not injurious to 
insurer, held not within fire policy provision invalidating policy in case of fraud or 
false swearing. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 

3. INSURANCE. 

Recovery on fire policy requiring proofs of loss within 60 days is not necessarily 
precluded by failure to file proofs within 60 days, where policy puts no penalty on 
such failure. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

4, INSURANCE. 

Recovery on fire policy ke/d not defeated on ground that proof of loss, referring 
to existence of deed covering insured property at date of loss as “delivered, not 
recorded pending title examination,” affirmatively showed that insured was not 
sole owner, as policy required, at time of loss, where insured, at insurer’s request, 
orally informed insurer of true facts, which were that insured had placed deed of 
gift in possession of her attorney with directions to deliver it on fulfillment of 
unfulfilled condition (Code 1933, §§ 29-101, 29-105, 48-101). 

(For other cases, see Insurance, Dec. Dig. § 542[3].) 

On Rehearing. 
Syllabus by the Court. 

1. The validity of a policy of fire insurance which represents the insured as the 
sole owner of the property is not affected by the existence of a voluntary deed of 
gift executed by such owner and placed in the possession of her attorney and agent 
with directions to deliver it to the donee-grantee when defects in the title to 
other property in the deed are removed. A gift is incomplete until acceptance. 
Until acceptance, it is revocable and passes no title. 

2. Where a deed from the insured to a third person is relied on as showing that 
the insured was not sole owner of the property at the time of the fire, it may be 
shown by parol to be a voluntary deed of gift, notwithstanding a recital in the deed 
ot a monetary consideration. 

3. Where the proof of loss contains a statement by the insured that at the time 
of the fire a person other than the insured had an interest in the property by virtue 
of a deed to a named grantee, “conveying the property, delivered, not recorded 
pending title examination,” and this is a misstatement in that the deed was in fact 
a voluntary deed and deed of gift which had never been delivered to the grantee, or 
recorded, but had been physically delivered to the attorney and agent of the 
grantor with instructions to clear up certain defects in the title to another piece 
of property covered by the same deed, and upon so doing, to deliver the deed to 
the donee-grantee therein named, and at the time of the fire this had not been done, 
and the deed therefore passed no title or interest in the property out of the insured 
as the grantor, the true state of the title may be shown, where the statement was 


. mistake not fraudulently made and the insurer has not thereby been misled to 
us damage. 
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4. Where after the receipt of the proof of loss, notwithstanding it may not 
have been filed within the 60 days after the fire as required by the policy, the 
insured, at the company’s request, orally informed the company of the true facts 
concerning the deed, the company is not relieved of liability on the ground that it 
appeared affirmatively from the proof of loss that the insured was not the sole 
owner of the property at the time of the fire. 

Compensation for loss under an insurance policy which provides that proof 
of ins must be made within 60 days from the date of the loss, but puts no penalty 
on a failure to furnish the proof within’ 60 days, is not necessarily rendered 
unrecoverable by delay beyond the 60 days in the filing of the proof. 

6. A misstatement of fact as to ownership or change of ownership in the sworn 
proof of loss, which was not made to deceive and which could not possibly have 
injured the insurer, cannot affect the latter’s liability. This is true, although the 
policy contains a provision that it shall be void “in case of fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject 
thereof, whether before or after a loss.” Such misstatement does not constitute 
“fraud or false swearing” as used in the policy. 

Error from Superior Court, Seminole County; C. W. Worrill, Judge. 

Petition by Mrs. Elizabeth S. Pooser against the Norwich Union Fire Insur- 
ance Company, Limited. To review a judgment sustaining demurrers to the peti- 
tion, plaintiff brings error. 

Reversed. 

W. L. Bryan, of Atlanta, E. C. Smith, a of Donalsonville, and H. G. Rawls, 
of Ney. for plaintiff in error. 


Bennet & Peacock, of Albany, for defendant in error. 






NEW YORK UNDERWRITERS INS. CO. v. ANDERSON.” No. 24856. 
Court of Appeals of Georgia, Division No. 2. Oct. 26, 1935. 

Rehearing Denied Nov. 16, 1935. 

182 Southeastern Reporter 529. 

1, INSURANCE. 

Sale of personal property insured ordinarily precludes recovery on fire policy 
providing that it should be void on breach of provision prohibiting sale, change, or 
transfer of title, interest, or ownership of insured property (Code 1933, § 56-825). 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE. 

Transfer of fire policy to one other than insured must be in writing to author- 
ize transferee to sue thereon (Code 1933, § 56-801.) 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

3. INSURANCE. 

Petition on fire policy, originally brought by purchaser of insured property to 
whom policy was not transferred in writing, could properly be amended to proceed 
in name of original insured for use of purchaser, although purchaser could not 
maintain suit on policy in her own name (Code 1933, § 81-1307.) 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

4. INSURANCE. 

Petition by insured for use of purchaser of insured property stated cause of 
action against fire insurer on theory that insurer was estopped from forfeiting 
oe for breach of sole and unconditional ownership clause (Code 1933, §§ 56-801. 
90-825 ). 

Petition alleged that insurer was notified of sale of insured property 
and that insurer’s agent promised to procure necessary assignment or trans- 
fer of policy to purchaser, and later informed purchaser and original 
insured that indorsement had been obtained and policy transferred, and 
that pursuant thereto purchaser paid agent premium due on policy and 
agent accepted sertsiaietat for insurer, although policy provided against oral 
waiver of sole and unconditional ownership clause unless written upon or 
actached to policy, and petition did not specifically allege that insurer's 
agent ever had possession of policy for purpose of having indorsement 
entered. 

(For other cases, see Insurance, Dec. Dig. § 639.) 


Error from Superior Court, Bullock County; Wm. Woodrum, Judge. 
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Petition by Letha Anderson against the New York Underwriters Insurance 
Company. To review a judgment refusing to dismiss the petition on defendant’s 
motion to strike in the nature of a general demurrer, defendant brings error. 

Affirmed. 

Spalding, MacDougald, Sibley & Brock and Estes Doremus, all of Atlanta, and 
Deal & Renfroe, of Statesboro, for plaintiff in error. 

Fred T. Lanier and D. C. Jones, both of Statesboro, for defendant in error. 

Syllabus Opinion by the Court. 

aT Judge. 

[1] 1. An alienation of the property insured without the consent of the insurer 
voids the policy. Code 1933, § 56-825, Civ. Code 1910, § 2484. Where a policy 
of fire insurance contains what is known as the sole and unconditional ownership 
clause and prohibits a sale, change, or transfer of the title, interest, or owner- 
ship of the property ins sured without the written consent of the insurer indorsed 
thereon, and prov ides that upon a breach thereof the policy shall be void, such con- 
dition is violated by a sale of the personal property insured. National Ben Franklin 
Fire Ins. Co. v. Hurley, 49 Ga. App. 815, 816, 176 S. E. 780; Athens Mutual Ins. 
Co. v. Evans, 132 Ga. 703, 64 S. E. 993. Where such a condition is breached 
(unless there is some valid reason taking the case out of the general rule), the 
insured cannot recover in case the property is thereafter destroyed by fire, and an 


action by such insured should be dismissed on general demurrer. Aronoff v. U. S. 
Fire Ins. Co., 178 Ga. 97, 172 S. E. 59, 62. 


[2] 2. “In order to transfer the legal title to a policy of fire insurance from 
the person to whom the policy was issued to another, the assignment thereof must 
be in writing, and one other than the person to whom it was issued cannot, in his 
own name, maintain an action thereon, unless the policy has been duly assigned to 
him in writing.” National Fire Ins. Co. v. Grace, 106 Ga. 264, 32 S. E. 100; 
Steele v. Gatlin, 115 Ga. 929, 42 S. E. 253, 59 L. R. A. 129; Sprouse v. Skinner, 
155 Ga. 119, 116 S. E. 606: Fields v. Continental Ins. Co., 170 Ga. 28 (1), 152 
S. E. 60; Code 1933, § 56-801, Civ. Code 1910, § 2470. 

[3] 3. While the above is true, and the purchaser of such property would have 
no right to maintain an action on the policy in her own name (Fields v. Continental 
Ins. Co., supra), “when it shall become necessary for the purpose of enforcing 
the rights of such plaintiff, he may amend by substituting the name of another per- 
son in his stead, suing for his use” (Code 1933, § 81-1307, Civ. Code 1910, § 5689), 
and this section has been applied where the property insured has been sold and 
there has been no written transfer of the fire insurance policy. Traders’ Ins. Co. 

Mann, 118 Ga. 381 (2), 45 S. E. 426: North British, etc., Ins. Co. v. Speer, 7 

App. 330, 66 S. E. 815. Therefore, the petition in this case, originally brought 
by the purchaser of the insured property, was properly amended to proceed in the 
name of the original assured for the use of the purchaser. 

[4] 4. Still, where the policy provided that there could be no waiver of such 
condition as to sole and unconditional ownership by an agent of the insurer “unless 
such waiver shall be written upon or attached” to the policy, “nor shall any 
privilege or permission affecting the insurance under this policy exist, or be 
‘laimed by the insured, unless so written or attached,” and where the insurer was 
notified of the sale of the property insured and its agent promised to procure 
the necessary assignment or transfer of the policy to the purchaser, providing 
therein for protection to the seller, in the event of loss, for the balance due her on 
the purchase money, and later such agent informed the purchaser and the insured 
that this indorsement had been obtained and the policy transferred, and pursuant 
thereto the purchaser paid to such agent the premium due on the policy, which was 
accepted by him for the insurer, there was a waiver of the forfeiture of the policy, 
or, rather, the insurer was estopped from insisting on the forfeiture provision in a 
suit by the original insured for the use of the purchaser. Corporation of Royal 
Exchange Assurance v. Franklin, 158 Ga. 644, et seq., 124 S. E. 172, 38 A. L. R. 
626; Farmers’ Mut., etc., Ins. Co. v. Kilgore, 39 Ga. App. 528, 147 S. E. 725. 
While it is not specifically alleged that such agent had possession of the policy 
for the purpose of having the indorsement entered, the natural presumption is that 
such was the fact; it being alleged that upon request the agent promised to obtain 
this indorsement and thereafter, upon inquiry, stated that he had procured the 
indorsement and transfer. 

This case is unlike Fields v. Continental Ins. Co., supra, Aronoff v. U. S. Fire 
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Ins. Co., supra, and Sparks v. National, etc., Ins. Co., 23 Ga. App. 38, 97 S. E. 462. 
In the Fields Case the suit was in the name of the purchaser to whom no written 
transfer of the policy had been made, instead of being in the name of the original 
insured for the use of the purchaser or transferee, and further it does not appear 
in that case, as it does in the present case, that the agent of the insurance company 
informed the purchaser that the written transfer of the insurance policy had 
been made and that the agent accepted the insurance premium due from such pur- 
chaser for the benefit of the insurer. Justice Bell, the writer of the opinion in the 
Aronoff Case, stated that it was unlike the case of Corporation of Royal Exchange 
Assurance v. Franklin, supra, and followed in this case, in that in the Aronoff 
Case “the agent who promised to make the necessary indorsement did not have 
access to the policy for this purpose. Accordingly, the failure of the agreement 
to indorse or attach the waiver appears to have been due solely to inaction or 
neglect on the part of the plaintiffs, and there was no estopped against the company.” 
In so far as it conflicts with the principle ruled in this case, the decision in Sparks 
v. National, etc., Ins. Co., supra, was disapproved by the Supreme Court in Cor- 
poration of Royal Exchange Assurance v. Franklin, supra, 158 Ga. 644, page 651, 
652, 124 S. E. 172, 38 A. L. R. 626. 

5. It follows that the trial court did not err in refusing to dismiss plaintiff's 


petition, as amended, on defendant’s motion to strike in the nature of a general 
demurrer. 


Judgment affirmed. 
Jenkins, P. J., and Stephens, J., concur. 


STONER et al. v. FIRST AMERICAN FIRE INS. CO. OF NEW YORK. 
No. 43108. 
Supreme Court of Iowa. Oct. 23, 1935. 
263 Northwestern Reporter 46. 
1. INSURANCE. . ; =a 

Signing by soliciting agent of “oss payable” clause in fire policy held binding 
on insurer, where insurer, at agent’s request, attached mortgage clause in favor of 
designated party and returned policy to agent. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

2. INSURANCE. ; al 

Acts of mortgagee in procuring fire policy on mortgaged property held binding 
on purchaser from mortgagor, where mortgagee, with purchaser’s consent, acted 
to protect both their interests in property. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

3. INSURANCE. | ; 

In grantee’s action on fire policy assigned to him by insured owner upon con- 
veyance of property, evidence of insurer’s waiver of provision avoiding policy for 
assignment without insurer’s consent held insufficient for jury, notwithstanding 
insurer’s consent to assignment was entered by insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE. | 

Assignment of fire policy without insurer’s knowledge avoided policy where 
agent entering insurers consent to assignment was mere soliciting agent, since 
facts coming to such agent after issuance of policy could not be notice to insurer. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

6. INSURANCE. 

Insurer retaining premium he/d not precluded from claiming invalidity of fire 
policy assigned without its consent where insurer had no knowledge of assignment 
until after loss. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from District Court, Union County; H. H. Carter, Judge. 

An action to collect on an insurance policy. Verdict and ‘judgment for plain- 
tiff. Defendant appeals. 

Reversed and remanded, with instructions. 

Reversed. 

McMartin, Herrick & Langdon, of. Des 


Moines, and Kenneth H. Davenport, of 
Creston, for appellant. 
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O. M. Slaymaker, R. E. Killmar, and D. D. Slaymaker, all of Osceola, for 
appellees. 

Parsons, Justice. 

This case is brought to collect on a policy of fire insurance by J. H. Stoner, who 
claims as the owner of the property insured, and J. D. Raitt, who claims under a 
mortgage on the property insured. 

It has been before this court twice before this, same title, the first time being 
reported in 215 Iowa 665, 246 N. W. 615, and the next time being reported in 218 
Iowa 720, 253 N. W. 821. 

The facts upon which it is based are that prior to April 25, 1931, one James M. 
Fadden was the holder of the legal title to lots 43 and a part of 44 in the town of 
Prescott, Iowa. On that date he transferred the property by deed to J. H. Stoner, 
one of the plaintiffs herein, whose copartner, J. D. Raitt, held a $1,500 mortgage on 
the property. The insurance originated as follows: Raitt applied to R. F. Sullivan 
of Afton, Iowa, for insurance upon the building on the property. Sullivan, agent of 
the defendant, forwarded an application prepared by him for such insurance to the 
Chicago office of the appellant insurance company. The insurance company sent 
the policy insuring Fadden against loss on the building to the amount of $4,500 to 
Sullivan, signed by the officers of the insurance company, and Sullivan counter- 
signed it of date March 19, 1931. It was then mailed to Raitt. Subsequently, 
Raitt took the policy to Sullivan to have an indorsement made to protect his 
interest under the mortgage. The policy was left with Sullivan, who sent it to the 
insurance company. The insurance company attached a “loss payable” clause, 
printed on a sheet of paper, to the policy, and returned it to Sullivan, who signed 
the “loss payable” clause and sent the policy to Raitt. The signature of no officer 
of the company was affixed to the clause at the time it was sent to Sullivan, and 
at the time it was returned to Raitt it contained the signature of Sullivan, date of 
April 30, 1931. 

[1] The question has been raised by the appellant as to the right of Sullivan to 
bind the company by so signing the “loss payable” clause. We think there is nothing 
in that question for the reason that Sullivan sent the policy to the company, accom- 
panied by a letter, in evidence in the case, saying: “Please attach a mortgage clause 
for $1500 in favor of J. D. Raitt, of Omaha, Nebraska, to the herewith enclosed 
policy, and oblige R. F. Sullivan, Agent.” The company defendant sent back to 
Sullivan the policy with the “loss payable” clause attached, but unsigned. In view 
of the contents of the letter, we think the attachment of this clause to the policy 
by the company, and sending it with the clause so attached to Sullivan, was a 
direction and an authority by the company for Sullivan to sign and deliver the 
same 

[2] In all the transactions up to the time of the fire, Raitt, in procuring the 
insurance, and in all of the things, without question, represented Stoner. In other 
words, he was acting to protect the interest of himself in the mortgage, and the 
interest of Stoner as the owner of the legal title after Stoner became such owner. 
Whatever he did was because he was acting with Stoner’s consent and in Stoner’s 
place, and was binding on Stoner. Besides Stoner testified on this trial in reference 
to these matters that Raitt, his copartner, handled the deal for him in all particulars 
in his purchase of the Prescott property. 

Subsequent to the attachment of the “loss payable” clause Raitt told Sullivan of 
the transfer of the property from Fadden to Stoner, and had at the time with him 
the policy with the signature of Fadden to the “assignment of interest” clause on 
the policy. The blank spaces left for the insertion of the names of the interested 
parties had not been filled in. Raitt asked Sullivan to take care of the policy to 
protect Stoner’s interest in the policy. Sullivan, in the presence of Raitt, filled in 
the “assignment of interest” clause, and signed the consent of assignment, which 
was printed on the policy, and handed the policy to Raitt, who says he told Raitt 
before that it should be sent to Chicago. All this was done on the 18th day of May, 
1931. Sullivan never notified the insurance company of this situation. June 1, 1931, 
the insured building was totally destroyed by fire. Formal proof of loss was 
never furnished to the insurance company. This is immaterial under the present 
issues in the case, for under the issues as they stand now the defendant waived the 
formal proof of loss. The insured property was encumbered by another mortgage 
prior to Raitt’s, which was in the process of being foreclosed. 

In the first’ case, reported in 215 Iowa, at page 665, 246 N. W. 615, it was held 
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that plaintiff, as assignee, before loss of a policy of fire insurance, has the burden, 
in the case of loss and action on the policy, to show that the insurer consented to 
the assignment. If the consent is in the form of a writing signed by a purported 
agent of the insurer the assignee must show, if the agent was a soliciting agent, 


the agent’s authority. Of course, the insurer may negative such showing of 
authority. 


In the second case in this court, reported in 218 Iowa 720. 253 N. W. 821, &23, 
there was introduced in evidence as bearing upon the authority of Sullivan, the 
request of the defendant to the commissioner of insurance of the state of Iowa, for 
a license for R. F. Sullivan, of Afton, as its agent. The body of the request, was 
as follows: “Farmers of Cedar Rapids Department of the First American Fire 
Insurance Company of New York, State of New York, hereby certifies that the 
above named, a resident of Iowa, is a qualified and reliable individual of good 
character and has been appointed agent for the transaction of its authorized busi- 
ness of Insurance in the State of Iowa until the first day of April, 1931.” The 
court held that certain exhibits were admissible for the purpose of showing 
Sullivan was the company’s agent. The trial court instructed the jurors they might 
take the exhibits into consideration in determining Sullivan’s scope of power. This 
court then said, 218 Iowa 720, on page 724, 253 N. W. 821, 823, on appeal: “We 
have reached the conclusion that the exhibits were admissible only for the purpose 
of establishing that Sullivan was an agent of the company and that they were 
neither relevant nor material to the question of Sullivan’s power as agent. The 
requests are made upon forms provided by the commissioner of insurance, and 
were used to procure a license for Sullivan in compliance with the law. To have 
any relevancy to the question of Sullivan’s power, the request must be construed 
to be a statement by the company that Sullivan had been appointed agent for the 
transaction of any and all of its authorized business in the State of Iowa. We 
think the language used and the circumstances under which it was used preclude 
such construction. In this situation, it would be little short of a perversion of the 
law to admit the exhibits in evidence as bearing upon the question of the scope 
of the agent’s power, or to permit the jury to consider the exhibits in passing upon 
that question.” 

When the time came for the trial of the case now before us, an amended and 
substituted answer was filed by the defendant waiving proof of loss, and in that 
answer specifically denied that Sullivan had any authority or power to bind the 
defendant by signing the consent to assignment of contract of insurance sued upon, 
as alleged in plaintiff's petition, and set up several other defenses. Division V of the 
amended and substituted answer is as follows: “This defendant by way of 
affirmative defense states that one of the terms and conditions contained in the 
contract of insurance herein sued upon is as follows: ‘Unless otherwise provided 
by agreement of this company, this policy shall be void if any change other th: an 
by death of the insured, whether by legal proceedings, judgment, voluntary act o 
the insured, or otherwise, takes place in the interest, title, possession or use of the 
subject of insurance, if such change in the possession or use makes the risk more 
hazardous;’ and defendant states that without the knowledge or consent of this 
defendant, and without any agreement by this defendant, the said James Fadden 
did, on or about the 15th day of May, 1931, execute a deed, transferring said 
property to J. H. Stoner, and that, therefore, said contract of insurance is void.” 

Division VI of the amended and substituted answer is as follows: “This 
defendant, by way of affirmative defense, states that one of the terms and condi- 
tions contained in the contract of insurance herein sued upon is as follows: ‘Unless 
otherwise provided by agreement of this company, this policy shall be void if said 
policy is assigned before loss;’ and this defendant shows the Court that contrary to 
and in violation of said provision above quoted, and without the knowledge, consent 
or agreement of this defendant company, an assignment of said policy was made 
on or about the 16th day of May, 1931, and that, therefore, said policy is void.” 

In this case there was introduced in evidence the appointment or certificate of 
agency issued by the defendant company to R. F. Sullivan. That certificate was 
as follows: 

“By authority of This Commission R. F. Sullivan of Afton, County of Union, 
State of Iowa, is hereby appointed soliciting agent of this company and as such is 


authorized to receive applications for insurance upon property located within the 
limits or in the vicinity of Afton, Iowa. 
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“Except in the Towns Where This Company Has a Recording Agency in 
accordance with written or printed instructions from this company and to receive 
and transmit with such application the premiums therefor, in accordance with the 
terms of the form of application issued by this company, but in no case except upon 
special written order from this company, to collect amounts due for premiums on 
policies previously issued, or for notes payable to the company for premiums.” 

This authority expressly named Sullivan as a soliciting agent, and says, “and as 
such is authorized to receive application for insurance upon property located within 
the limits or vicinity of Afton, Iowa.” 

Here, then, in a certificate of authority, issued by the company, is the appoint- 
ment of Sullivan, not as a general or recording agent, but as a soliciting agent. So 
he had only the authority as between him and the company, of soliciting agent. 

At the conclusion of the evidence, the defendant moved the court to withdraw 
certain exhibits from the jury, and then stated following that: “And without 
prejudice to the above motions, the defendant now moves to withdraw from the 
consideration of the jury the issue of waiver and the part plead by the plaintiff 
in regard to any acts or circumstances of A. L. Lucas constituting a waiver in this 
case; and as reasons therefor respectfully shows to the court as follows: That 
there is no evidence in this case to show that Mr. Lucas, even if the testimony for 
the witnesses for the plaintiffs is true, knew or had knowledge at the time of the 
claimed telephone conversation in regard to this assignment. He had never seen it 
and didn’t know in regard to it.” 

The court, in ruling on this motion, says: “The second motion filed by the 
defendant to withdraw from the consideration of the jury the question of waiver 
is sustained, and the plaintiffs given an exception.” 

The court then ruled against the defendant on the motion to withdraw from the 
consideration of the jury the issue of the waiver, and the part pleaded ‘by the 
plaintiff in regard to any act and circumstances of Lucas constituting a waiver in 
the case, and sustained this ground of the motion. It then overeruled the motion 
to direct a verdict. 

So then, with this motion sustained as to the conversation with A. L. Lucas, 
there was no evidence in the record to show that Sullivan had authority to act 
for the company in signing the consent to the transfer of the property of Fadden 
to Stoner. 


67 C. J. 289 says: “ ‘Waiver’ has been defined as a voluntary and intentional 
relinquishment or abandonment of a known existing legal right, advantage, benefit, 
claim or privilege, which except for such waiver the party would have enjoyed; 
the voluntary abandonment or surrender, by a capable person, of a right known 
by him to exist, with the intent that such right would be surrendered and such 
person forever deprived of its benefits.” 

So, had this case stood without the lower court sustaining the motion to strike, 
it would be incumbent upon the plaintiff to prove that it was first a voluntary 
and intentional relinquishment or abandonment of a known advantage, benefit, 
claim, or privilege, which, except for such verdict, the party would have enjoyed. 

[3, 4] We see no evidence in this record that would permit the court submit- 
ting to the jury any question of waiver supported by the evidence aimed at in the 
motion to withdraw or strike, which the court sustained. It is not conceivable 
in this case that the company defendant knew or that Lucas knew, or that either 
intended to waive any right of defense existing by reason of the transfer to 
Stoner. Further, this cannot be proven by the mere fact that Sullivan was the 
agent of the defendant. A mere showing of agency without any designation would 
leave the burden of proof upon the plaintiff to show whether he was a soliciting 
agent, or a general or recording agent. 

In the case of Green v. Pheenix Ins. Co., 215 Iowa 1220, 247 N. W. 660, it 
appears that this same property and farm involved in this case were involved in 
that case. One Jake Stoner was the holder of a first mortgage on this property 
for $1,500, and on the 12th of January, 1931, he commenced an action to foreclose 
the mortgage, and on the 19th of January applied to the agents of the Phcenix 
Insurance Company for insurance upon the house, and had a policy for $1,800 
issued thereon in the name of Bernice Hagaman as owner, with loss, if any, pay- 
able to Stoner as his interest might appear. Decree was entered March 3, 1931, 
and the property was sold by special execution and purchased by Jake Stoner 
tor the amount of the mortgage, interest, and costs. On the first of June, 1931, 
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the house was totally destroyed by fire, and on the 10th of July, 1931, the plaintiff 
filed an action in the district court of Adams county, Iowa, to recover the amount 
of the policy of insurance. There was judgment against the Phoenix Insurance 
Company in the case. The insurance company appealed, and amongst other things 
raised the question that the court erred in refusing to sustain the first ground of 
its motion to dismiss plaintiff’s case. That ground was that the property covered 
by the policy sued upon was transferred after the policy had been written, without 
the knowledge or consent of the defendant, contrary to the terms of the policy. 
The terms relied on were the same pleaded in this case in division V of the defend- 
ant’s answer herein. 

It was contended in the cited case that the provisions of the policy were 
violated because after the issuance of the policy the premises were transferred 
to James Fadden, and by him to Stoner. The appellee claimed that at the time 
the insurance was applied for defendant’s agent was told that Stoner wanted 
insurance to cover his interest as mortgagee during foreclosure and redemption 
period; and that the actual owner was not known to Stoner, but the records showed 
the title to be in Bernice Hagaman, and the defendant’s agent was notified of the 
filing of the conveyance from Bernice Hagaman to Fadden, and from Fadden to 
Jake Stoner; and that the appellant company, having written the policy with this 
knowledge on the part of its agent, could not avoid its liability by the provision 
of its policy in regard to a transfer of the title to the property. The opinion says, 
215 Iowa 1220, on page 1223, 247 N. W. 660, 662: “It must be borne in mind that 
this suit is brought by the plaintiff upon the policy which was issued. Plaintiff 
attached a copy of this policy to his petition and introduced the policy in evidence. 
This policy contains the provision in regard to change of interest or title referred 
to above. It was accepted and retained by Jake Stoner, and no objection was 
made by him, or by the plaintiff as his assignee, to any of its provisions. This 
is an action at law upon the policy itself, to enforce payment of the amount claimed 
due thereunder, and is not an action in equity to reform such policy. As this case 
is now presented to us, this court is powerless to modify or ignore any of the pro- 
visions of the contract contained in the policy, and the provision in regard to 
change of interest or title must be given full force along with all its other provi- 
sions.” The opinion says further, 215 Iowa 1220, on page 1224, 247 N. W. 660, 
662: “It appears without dispute in the evidence that the agent to whom it is 
claimed this notice was given is soliciting agent of the defendant-company, and 
that there is nothing to show that he had any power or authority other than such 
as is ordinarily exercised by soliciting agents. It seems to be the established law 
of this state that knowledge which is brought to the soliciting agent of an insur- 
ance company in connection with the application for and issuance of insurance 
will be imputed to the company,” citing authorities. It also said: “It seems equally 
well established that knowledge on the part of a soliciting agent as to things 
which occur after the issuance of a policy will not be binding on the insurance 
company, and that no waiver or estoppel can be established against an insurance 
company because of notice to or knowledge of its agent in regard to violations 
of provisions of a policy which occur after it has been issued,” citing authorities. 
It further says: “It appears without dispute in the evidence in this case that the 
defendant’s agent did not notify it of the transfers affecting the changes of title 
which the evidence shows to have occurred after the policy was issued. It is well 
established that a violation of a provision in regard to a change of interest or 
transfer of title will be sufficient ground to relieve an insurance company from 
liability. The defendant-appellant in this case pleaded the violation of this provi- 
sion as a defense, and, in view of the record to which we have referred, the first 


ground of defendant’s motion to dismiss plaintiff’s action should have been 
sustained.” 


[5] There is no evidence in this case which tends to show that Sullivan, the 
soliciting agent of the defendant, or any other person, ever gave the company notice 
of any change in the title until after the fire occurred. Sullivan being only a solicit- 
ing agent, facts coming to him after the issuance of the policy will not be held as 
notice to the company under this ruling. The policy in this case was the same as 
the policy in the Green Case, issued upon the Iowa statutory form policy for fire 
insurance. 

[6] It is also claimed by the plaintiff in this case that the payment of the pre- 
mium was made by Raitt to Sullivan; that the company accepted and retained the 
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premium, and had not paid any of it back, and that hence the company could not 
now defeat the plaintiff without at least tendering back the premium. 

In the Green Case, the court further says, 215 Iowa 1220, on page 1228, 247 
N. W. 660, 663: “There is nothing in the record to show that any objection was 
made by the said mortgagee, Jake Stoner, or by any one in his behalf, in regard to 
the form of the policy, and there is nothing in the record to show that any knowl- 
edge was brought to the appellant-company in regard to any violation of any of the 
conditions of the policy prior to the time of the fire which destroyed the house 
which was insured.” The Green Case then says: “The weight of authority is to the 
effect that no foundation for a waiver or estoppel is furnished by the failure of the 
insurer to return the unearned portion of the premium where it did not acquire 
knowledge of the breach of condition until after loss and then denied liability.” 
Then cited Houdeck et al. v. Merchants’ & Bankers’ Insurance Co., 102 Iowa 303, 
71 N. W. 354; Kahler v. Iowa State Insurance Co., 106 Iowa 380; 76 N. W. 734. 
The court says: “The acceptance and retention of the premium by the appellant in 
this case did not, therefore, constitute a waiver or estoppel, and did not preclude 
it from claiming the invalidity of the policy because of the violation of any of the 
terms or conditions thereof.” The Green Case is decisive of this case. 

So the discussion of further questions is not necessary, except that the record 
in this case shows in the amendment to abstract filed by the plaintiff, as follows: 

“On the first trial plaintiff recovered a verdict for $4,694.70 and on appeal the 
judgment was reversed in 215 Iowa, at page 665, 246 N. W. 615. 

“On the second trial plaintiffs recovered a verdict for $4,933.50 and on appeal 
the judgment was reversed in 218 Iowa, at page 720, 253 N. W. 821. 

“On the third trial the jury disagreed. 


“On the fourth trial plaintiffs recovered a verdict for $5,445.00. Judgment was 
rendered thereon and it is from such judgment that this appeal was taken.” 

The matters discussed herein necessitate that we reverse this case. We think 
it is about time this litigation is stopped. We agree with the sentiment expressed in 
the printed argument of the appellee that “there should be an end to this litigation.” 
Of course he desired a particular end, and so does the other party. One or the 
other party to the suit is sure to object to whatever efforts we may make to end 
the litigation, but we can only enter such order ending it as in our opinion is 
proper. 

[7] Every possible question has been litigated; the defendant was entitled to a 
directed verdict below on the ground set out herein. We find that it is proper, and 
the thing that should be done is for this court to direct the district court to dismiss 
the case and enter judgment for the defendant, and sustaining the defendant’s motion 
for instructed verdict. Section 12871 of the Code provides, among other things, as 
to the power of the court in such matters: “The court may reverse, modify, or 
afirm the judgment, decree, or order appealed from, or rendér such as the inferior 
court should have done.” Under this section, in Bookhart v. Younglove, 207 Iowa 
800, 218 N. W. 533, we directed the correction of judgment after allowing a credit. 
In Cram & Sons v. Central Trust Co., 205 Iowa 403, 216 N. W. 71, 73, we said: 
“The record presents, therefore, a proper case, in which we may reverse without 
order for new trial, under the rule that this court may render such judgment as the 
lower court should have done,” citing section 12871; First Presbyterian Church v. 
Dennis, 178 Iowa 1352, 161 N. W. 183, L. R. A. 1917C, 1005; McCarl v. Clarke 
County, 167 Iowa 14, 148 N. W. 1015; First Sav. Bank v. Edgar, 199 Iowa 1136, 
199 N. W. 1011. 

_ Hence, for the reasons herein given, this case is reversed, with directions to the 
district court of Union county, Iowa, to sustain the defendant’s motion for directed 
verdict, and to enter judgment for the defendant. 

Reversed. 

Kintzinger, C. J., and Albert, Donegan, and Richards, JJ., concur. 


STEWART et al. v. INTER-OCEAN REINSURANCE CORPORATION et al. 
Court of Appeals of Kentucky. May 21, 1935. 
Rehearing Denied Nov. 19, 1935. 
: 86 Southwestern Reporter (2d) 703. 
1, INSURANCE. 
__Insured who was not notified of second reinsurance contract was not chargeable 
with constructive notice thereof because of mere filing of contract with Insurance 
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Commissioner, and did not by negotiations with first reinsurer and acceptance of its 

draft for fire loss waive right to prosecute claim against second reinsurer. 
(For other cases, see Insurance, Dec. Dig. § 686.) 

2. INSURANCE. 


Insured who was not notified of second reinsurance contract held not barred by 
two and a half months’ delay in cashing first reinsurer’s draft for fire loss, from 
asserting claim against second reinsurer who by contract assumed direct liability to 
policyholders and placed funds with first reinsurer to cover draft, where insolvency 


of first reinsurer occurring between issuance and presentation of draft payment 
thereof (Ky. St. §§ 3720b-70, 3720b-71). 

(For other cases, see Insurance, Dec. Dig. § 686.) 

Appeal from Circuit Court, Knox County. 

Action by the First National Bank of Barbourville against Pearl Stewart and 
others, in which defendant Pearl Stewart, Louisville Title Company, and Hiram H. 
Owens filed a cross-petition against the Inter-Ocean Reinsurance Corporation. From 
an adverse judgment, defendant Pearl Stewart and others appeal. 

Reversed, with directions. 

Hiram H. Owens, of Barbourville, for appellants. 

Tuggle & Tuggle, of Barbourville, for appellees. 

CREAL, Commissioner. 

Some time prior to 1931, the Bankers’ & Merchants’ Fire Insurance Company 
issued to F. T. Moore a fire insurance policy on a building in Corbin, Ky. There- 
after, Pearl Stewart purchased the property and the policy was transferred to her. 
Subsequent to the issuance of the policy, the Lasalle Fire Insurance Company, 
hereinafter referred to as the Lasalle, under a reinsurance contract assumed all 
liability under the policy. Mrs. Stewart had executed a mortgage to the Louisville 
Title Company and a loss payable clause was attached to the policy as a protection 
to the mortgagee or the holder of the bonds. On May 23, 1932, the property 
covered by the policy was damaged by fire and notice and proof of loss was duly 
made to the Lasalle, and an adjuster was sent out and an agreement reached 
whereby the loss was fixed at $2,300. In the meantime and on October 31, 1931, 
the Inter-Ocean Reinsurance Corporation, hereinafter called the Inter-Ocean, 
entered into a reinsurance contract with the Lasalle whereby the former assumed 
all outstanding and unterminated insurance liabilities of the latter, including the 
policy held by Mrs. Stewart. On October 30, 1932, the Lasalle executed and deliv- 
ered to Pearl Stewart and the Louisville Title Company its draft of that date 
for the sum of $2,300 drawn on the American Bank & Trust Company of New 
Orleans, La. On January 17, 1933, the draft indorsed by the Louisville Title 
Company and Hiram H. Owens was cashed by the First National Bank of Bar- 
bourville for Hiram H. Owens and on that date was forwarded through the usual 
banking channels for presentment and payment at the drawee bank and, on January 
20, 1933, was presented for payment at that bank, but payment was refused and 
the draft was protested. On January 6, 1933, the Lasalle had gone into a receiver- 
ship and a receiver had been appointed by the United States District Court for 
the District of Louisiana. Immediately after the draft was executed by the Lasalle 
to cover the loss on the Stewart property, it notified the Inter-Ocean, and thé 
latter on September 22 paid to the Lasalle the sum of $2,336.80 to cover the 
amount of the draft and some expenses incident to the adjustment. 

The First National Bank instituted this action in equity against Pearl Stewart, 
Hiram H. Owens, the Louisville Title Company and the receiver of the Louisville 
Title Company and the Inter-Ocean seeking to recover the sum it had paid on 
the draft together with the protest fee and the attorney fee. Without going into 
full detail as to subsequent pleadings, it is sufficient to say that the Louisville Title 
Company and Hiram H. Owens reimbursed the First National Bank of Barbour- 
ville for the amount paid on the draft, and on their motion they were substituted 
to the right of plaintiff against the other defendants, and the action proceeded 
in the name of the First National Bank of Barbourville for the use and benefit 
of the Louisville Title Company and Hiram H. Owens against other defendants. 

By answer the Inter-Ocean controverted the material allegations of the petition 
as amended, and in a second paragraph set up its contract with the Lasalle and 
pleaded its payment of $2,300 to the latter to cover the amount of the draft 


executed by it as above indicated as a complete settlement and satisfaction of its 
liability under this policy. 
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In a third paragraph it pleaded that by their course of conduct and dealings 
with the Lasalle and in receiving and retaining its draft for more than four months, 
appellants elected and treated it as the insurer and responsible party in the policy 
at a time when they could have demanded and received payment from the Inter- 
Ocean, and that by reason of such action upon their part, they are barred and 
estopped from demanding payment of the Inter-Ocean. 

In a fourth paragraph it alleged that if the draft had been presented for pay- 
ment to the drawee within a reasonable time it would have been paid, and it 
pleaded the delay and laches upon the part of the Title Company and Mrs. Stew- 
art in presenting the draft until after it had reimbursed the Lasalle and the latter 
had gone into receivership, as a bar and estoppel against them from exacting 
payment from it. By subsequent pleadings which it is unnecessary to detail, 
the issues were completed and the case was submitted upon the pleadings, exhibits 
and stipulation of facts. The stipulations set forth in substance the facts as 
above detailed. It was further stipulated, however, that the draft was sent to 
Hiram H. Owens, attorney for Pearl Stewart, but, at the time, the Louisville 
Title Company was in the hands of a receiver and a controversy arose as to how 
much was due it, the attorney for Mrs. Stewart insisting that a payment of $313 
had been made on her indebtedness and that she was only liable for the balance; 
that at the time a suit was pending to determine whether the property owners 
or the holders of such mortgage bonds would be required to lose the sum which 
Pearl Stewart had paid to the Louisville Title Company as trustee and had not 
been disbursed by it to bond holders; that this controversy and litigation caused 
the delay in cashing the draft. The reinsurance contract between the Inter-Ocean 
and the Lasalle was also made a part of the stipulation. 

It was adjudged by the chancellor that the petition and cross-petition of 
Pearl Stewart and the Louisville Title Company and Hiram H. Owens against the 
Inter-Ocean be dismissed, and plaintiffs and cross-plaintiffs are appealing. 

Counsel for appellants argue in effect that appellee is not discharged of its 
liability to the policy holder because it forwarded the money to cover the draft 
to the Lasalle and the latter had squandered and disposed of same before the 
draft was presented: and further that mere delay in presenting the draft drawn 
by the agent for the principal on the funds of the agent does not relieve the 
principal if the draft is not paid. 

Counsel for appellee assert that appellants are estopped from asserting claim 
against a party secondarily liable when their delay in presenting the draft for 
payment placed such parties at a disadvantage. In support of this contention they 
cite Kentucky Statutes, §§ 3720b-70, 3720b-71. 

Section 11 of the reinsurance contract between the parties reads: “The rein- 
surance affected under this agreement, is for the benefit of the policy holder and 
treaty holder of the Lasalle and the Inter-Ocean shall be liable directly to said 
policy holders and treaty holders.” 


[1] There is nothing in the record to indicate that the insured or the Louis- 
ville Title Company had any notice of the reinsurance contract between appellee 
and the Lasalle or that the former had assumed the liability of the latter under 
the policy, and it is to be assumed from their making proof of loss to the Lasalle 
that it had no notice or knowledge of that fact. The mere filing of that contract 
with the insurance commissioner did not bring either actual or constructive notice 
to the insured, and the plea that it did, and that insured by negotiations with the 
Lasalle in the adjustment of the loss and accepting the draft to cover same 
elected to prosecute its claim against that company and to waive its claim against 
appellee, cannot be sustained, and in fact it is not urged in the brief. 


_ [2] The sections of the statute cited and relied on by appellee in argument 
that it is released from liability because of delay in presenting the draft for 
payment read: 


_ “Presentment for payment is not necessary in order to charge the person 
Primarily on the instrument; but if the instgument is, by its terms, payable at a 
special place, and he is able and willing to pay it there at maturity, such ability 
and willingness are equivalent to a tender of payment upon his part. But except 
as herein otherwise provided presentment for payment is necessary in order to 


” 


charge the drawer and endorsers. 
“Where the instrument is not payable on demand, presentment must be made 
on the day it falls due. Where it is payable on demand, presentment must be made 
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within a reasonable time after its issue, except that in the case of a bill of 
exchange, presentment for payment will be sufficient if made within a reasonable 
time after the last negotiation thereof.” 

Appellee is basing its contention upon the theory that plaintiff’s unreasonable 
delay and laches in presenting the draft for payment was the occasion of the 
loss; or, in other words, it is relying upon the general equitable principle that 
where one of two innocent parties must bear a loss it must be borne by the one 
whose conduct made it possible. Cf. Citizens’ Union National Bank v. Terrell, 
244 Ky. 16, 50 S.W.(2d) 60, and cases therein cited. 

The reinsurance contract, among other things, further provided in substance 
that the Lasalle would continue without expense to the Inter-Ocean to supervise 
the adjustment of loss claims under policies reinsured under the contract, and it 
would send prompt reports of all losses of which it had received advice and would 
render proof of loss showing the requisite particulars bearing the signature and 
certificate of the company or authorized representative and the amount of the 
Inter-Ocean’s proportion of such losses which would be promptly paid by the Inter- 
Ocean. Under the reinsurance contract, the loss sustained by the insured was a 
direct obligation of appellee, and it is nowhere provided that the Lasalle should 
pay such loss and look to appellee for reimbursement. 

Appellee either constituted the Lasalle its agent to make settlement with 
insured, or it adopted and ratified its acts in so doing, which would have the same 
effect. If a draft sent by appellee or its agent had through negligence or laches 
upon the part of insured been held for an unreasonable time and the bank after 
expiration of a reasonable time had closed its doors because of insolvency so 
that a loss would necessarily fall upon one of the parties, the provisions of the 
statute and the equitable principle relied upon by appellee might have applied; 
but no such situation is presented. The loss, if any there must be, had been occa- 
sioned by the insolvency of appellee’s agent, and the insured or those subrogated 
to her rights should not be made to suffer because appellee had selected an irre- 
sponsible financial agent as a medium through which to pay its just claims. 
The stipulation of facts makes a reasonable explanation of the delay in cashing 
the draft, but whether that would have been a sufficient reason to excuse the 
delay, if the bank had failed in the circumstances above indicated, we need not 
determine. 

Appellee is not in a position to rely upon alleged negligence or delay of the 
insured or other appellants in dealing with it, since by the exercise of proper dili- 
gence it might have avoided the consequence of the acts of which it complains. 
It failed to notify insured that it had assumed liability under the reinsurance 
contract and that losses arising under the policy would be paid by it. It left insured 
to assume, as she had a right to and did, that she was to deal with the Lasalle. 
The loss has not been paid and the situation is simply this: Appellee has reim- 
bursed its agent for a claim which the latter has never paid, and this is due to 
no fault upon the part of insured. Appellee has not discharged its obligation 
to insured which it should be required to do. 

For the reasons indicated, the judgment is reversed, with directions to enter 
judgment in conformity with this opinion. 


ENGLEMAN v. ROYAL INS. CO., Limited, OF LIVERPOOL, 
ENGLAND. No. 3102. 
Supreme Court of Nevada. Nov. 5, 1935. 
51 Pacific Reporter (2d) 417. 
1. INSURANCE. 
Failure of insured to furnish proofs of loss of personal property by fire as 
required by fire policy held to preclude recovery on policy, notwithstanding insured 
had seven days after fire executed assignment of policy and interest in sums due 
thereunder to another who had furnished proofs, where it was not impossible to 
have complied with stipulation, and assignee had been notified that any adjustment 
of loss would have to be made with insured. 
(For other cases, see Insurance, Dec. Dig. § 539[3].) 


Appeal from District Court, Clark County; Wm. E. Orr, Judge. a s 
Action by M. W. Engleman against the Royal Insurance Company, Limited, of 


Liverpool, England. From a judgment for defendant and an order denying a new 
trial, plaintiff appeals. 
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Affirmed. 

C. D. Breeze and Harold M. Morse, both of Las Vegas, for appellant. 

Thornton, Menzies & Penney, of Los Angeles, Cal., and Henderson & Marshall, 
of Las Vegas, for respondent. 

Ducker, Chief Justice. 

This is an action on an insurance policy, brought by the plaintiff as assignee of 
the insured, to recover the sum of $2,000 damages caused by fire. The property 
insured, certain goods, wares, and merchandise, consisted chiefly of pawnbroker’s 
stock, business furniture, fixtures, and equipment, situated in a certain building in 
the city of Las Vegas. The fire occurred January 16, 1933, and it is alleged that 
said personal property described in the policy of insurance was destroyed. Compli- 
ance by the insured subsequent to the fire with each and every condition on his part 
to he performed, as provided for in the policy, is alleged. 

The defense is based on several clauses of the policy. The court found in 
favor thereof and rendered judgment for defendant. This appeal is from the judg- 
ment and order denying a new trial. 

The first clause of the policy involved, so far as its terms are material here, 
reads: “If fire occur the insured shall give immediate notice of any loss thereby 
in writing to this company; protect the property from further damage, forthwith 
separate the damaged and undamaged personal property, put it in the best possible 
order; make a complete inventory of the same, stating the quantity and cost of each 
article and the amount claimed thereon; and, within sixty days after the fire, unless 
such time is extended in writing by this company, shall render a statement to this 
company, signed and sworn to by said insured, stating the knowledge and belief of 
the insured as to the time and origin of the fire; the interest of the insured and of 
all others in the property; the cash value of each item thereof and the amount of 
loss thereon; all other insurance, whether valid or not, covering any of paid prop- 
erty. * * *” 

The second and third clauses involved, read: 

“This company shall not be held to have waived any provision or condition of 
this policy or any forfeiture thereof by any requirement, act, or proceeding on its 
part relating to the appraisal or to any examination herein provided for; and the 
loss shall not become payable until sixty days after the notice, ascertainment, esti- 
mate and satisfactory proof of the loss herein required have been received by this 
company, including an award by appraisers when appraisals have been required.” 

“No suit or action on this policy for the recovery of any claim, shall be sus- 
tainable in any court of law or equity until after full compliance by the insured 
with all the foregoing requirements, nor unless commenced within 12 months after 
the fire.” 

The main +*--tion presented for determination is whether the judgment finds 
support in the evieence. Plaintiff contends that it does not (1) because full com- 
pliauce with the terms and conditions of the policy was shown, (2) because of 
waiver on the part of the defendant. 

_ [1] We are satisfied that the evidence, under the applicable rules of law, 
justified the trial court in finding for the defendant. 

Seven days after the fire the insured executed a written assignment of the 
policy and his interest in all sums of money due him, or to become due him, from the 
defendant to plaintiff Engleman. On the 13th of March, 1933, plaintiff rendered to 
the defendant a written statement sworn to by him purporting to be a proof of loss. 
No proof of loss was ever made by insured, which, as noted, is required by a 
clause of the policy. Where the requirement in the policy is that insured furnish 
proofs of loss, he must comply therewith in order to recover on the policy. This 
is the rule in general, subject to a number of exceptions. It is stated in 26 C. J. 
367: “However, it is a usual requirement of the policy that insured give notice and 
turnish proofs of loss, and compliance therewith is necessary to enable him to 
recover on the policy, unless the insurer has waived or become estopped to assert 
the condition, or unless the circumstances are such as to excuse insured’s non- 
compliance therewith.” 


In McGraw v. Germania Fire Ins. Co., 54 Mich. 145, 19 N. W. 927, 931, a 
leading case, the rule and some of its exceptions are thus stated: 
_ “Under the policy in questien, proofs of loss required by its terms is a condi- 
tion precedent to a right of recovery; and in general they are to be signed and 
sworn to by the assured in person. But the clause in question is subject to excep 
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tions; as where the owner is a non-resident, dead, or was insane or. absent at the 
time when the loss. occurred, and did not return in season to make the proofs, or 
that-he did-not possess the necessary information in reference to the matters required 
to be stated to make proofs, or that the objection as to their being made by the 
wrong person has been waived. See Wood, Ins. § 413. But where the assured can 
himself make the necessary proof he should do so, or give a sufficient excuse for 
his failure; and ordinarily (though this is not essential) the reasons why the proofs 
were not made by the assured should be stated in the proofs of loss.” 

“As a general rule, subject to the exceptions hereafter noted, the proofs of loss 
should be furnished by the original insured, where. the policy so required. The 
contract of insurance is made with him, and where the company issues to a person 
a policy which stipulates that the insured shall, in case of loss, make affidavit of 
that loss and of certain facts concerning it, the company has the right to insist that 
the oath, which under the conditions of the contract is obligatory upon him to take, 
he shall in fact take, in those cases where the insurer has dealt personally with the 
insured.” 7 Couch, Encyclopedia of Insurance, § 1521, p. 5413; 5 Joyce on Insur- 
ance (2d Ed.) § 3302. 

The decisions of state courts are in conflict on the question whether a failure by 
the insured to make proofs of loss within a stipulated time will bar a recovery. But 
there is no dissent from the rule that the insured must furnish proofs of loss where 
it is so stipulated unless the insurer has waived the condition, or the case falls with- 
in some recognized exceptions. The reasons for the rule are well stated in Ostrand- 
er’s Law of Fire Insurance, pages 288, 289: 

“When, however, the policy particularly designates that proof must be made by 
the person originally insured, unless the property covered has been sold and the 
policy assigned by the consent of the company, proofs cannot be made (in compli- 
ance _ the terms of the policy), except by the person to whom the policy was 
issued, 

“If it is important to the underwriter that it may know the person it insures, 
so it is important that it may have an option in selecting the person with whom it 
will adjust claims for loss. Moral and business character are qualities of the high- 
est consideration in either relation. Many fires result from fraud, and there has 
been a large number from purely accidental causes where the claimant for loss has 
resorted to schemes of deception and fraud in presenting his proofs, stimulated 
with the hope of securing an adjustment by the computation of quantities or values 
on a fictitious basis. The insured, the owner of the property damaged or destroyed 
is the person with whom the insurer is dealing, and it has a right to receive his 
sworn declarations to traverse his statements and to challenge his good faith, when 
warranted in doing so. This has been clearly provided for in the policy, and to 
substitute as sufficient the estimates and declarations of another contemplates changes 
so radical and important in the performance of contract obligations as to imply an 
abandonment of the original intention of the parties. A contract of insurance is no 
where more personal than in respect to its provisions concerning the adjustment of 
claims. The insured must present his claim under oath; he must produce a magis- 
trate’s certificate as to his good faith, and if required must submit to a sworn 
examination. Each of these matters relates to the person of the insured, and the 
importance of this requirement is too obvious to require argument. The person 
insured may be fairly presumed to be in possession of the largest number of facts and 
the most reliable information in regard to the circumstances of the fire and the extent 
of the loss, and if there be a fraud suspected, the insurer cannot be denied the right 
which he has stipulated for, to meet fact to face the one who alone would have a 
motive for the perpetration of a crime. To excuse, therefore, the insured, who may 
have secreted himself to avoid arrest, and compel the insurer to accept proofs and 
adjust the loss with one who may know nothing of the cause of the fire, and who in 
preparation of the proofs is acting under but little of the responsibility which would 
rest upon the insured in performing the same duty, would be a gross perversion of 
justice and the setting aside of their plain contract obligations.” See, also Vance 
on Insurance, pp. 778, 779; German Fire Ins. Co. v. Grunert, 112 Ill. 68, 1 N. E. 113. 

As no proof of loss was furnished by the insured, Goldberg, the next inquiry 
is, Does the evidence bring the case within any exception excusing him therefrom? 
We do not think it does. The evidence discloses that it was not impossible for 
insured to have complied with the stipulation, and that he was not absent when the 
loss occurred. That condition and that contingency have been held to be exceptions 
to the general rule. The insured was in Las Vegas at the time the fire occurred. 
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Two days later an adjuster for the defendant, one Dunbar, came from Los Angeles 
to Las Vegas to investigate the fire and make a report. He directéd the insured to 
make an inventory of the property in the store, which was done. The inventory 
was given to Dunbar. He remained in Las Vegas until the night of the 19th of 
January, and then returned to Los Angeles. A day or two later the insured left 
Las Vegas, going to Los Angeles, where he executed the assignment on January 23, 
1933. He left Los Angeles a day or two afterwards. Plaintiff later: received a 
letter from him dated January 30, 1933, at El Centro, Cal., and received another 
letter from him dated February 8th, at Houston, Tex., in which he told plaintiff 
that if he wished to communicate with him in the next five or six days to address 
him at Tallahassee, Fla. On the 13th of February, plaintiff addressed a letter to 
him at Tallahassee, Fla., in which he said: “We have declined to accept the general 
assignment for the benefit of creditors because our adjuster found upon-arrival: at 
Las Vegas that the value of the assets remaining in the store were not sufficient to 
justify handling the assignment. Outside the stock of ammunition, practically the 
only assets of value consisted of the property which was found’in the safe, for 
which we received an offer of $75.00. The situation would indicate that a substan- 
tial quantity of assets must have been removed from the premises sometime 
between the date of the investigation and the date of the arrival of our adjuster. 
The creditors are anxious to meet with you and we ask that you let us know by 
return mail just when you expect to be in Los Angeles so that we may arrange for 
a meeing of creditors.” Plaintiff received no other letter from the insured prior 
to March 16, 1933. It thus appears that after the fire and the investigation by the 
adjuster the insured voluntarily absented himself from Las Vegas, and after the 
assignment, from Los Angeles, which was the home of the defendant. No good 
reason appears why, if it was imperative for him to leave he could not have made 
the proofs of loss before departing, or have made such proofs thereafter. He was 
familiar with the matters necessary to be incorporated in such proof. It is contended 
that plaintiff tried to get insured to make proofs of loss. We find no evidence of it. 
In his leter to defendant at Tallahassee no mention is made of any such desire. 


It is contended by plaintiff that he was unable to make the proofs because, as 
testified to by two of his witnesses, Dunbar, on leaving Las Vegas after the inves- 
tigation, took with him the stock book and the invoices from which the inventory 
was made. This is denied by the latter, and we cannot substitute our judgment for 
the trial court on conflicting evidence. One Golden, a relative of the insured who 
was employed by him and who was working for him when the fire occurred, testi- 
fied that the latter was called to Miami, Fla., on account of the illness of his mother 
who was in a hospital at that place. This is advanced as a reason for his departure 
and for not making the proofs. This may be a sufficient reason for his leaving, but 
it is no reason for his not performing a duty cast upon him by the law. It appears, 
however, that if he and Golden, who. accompanied him on his travels, were on their 
way to the bedside of a sick relative, they proceeded in a most leisurely manner, and 
were not averse to doing business on the road. According to plaintiff’s testimony, 
the insured left Los Angeles on the 24th or 25th of January. By his letter to plaintiff 
of date February 8th, it appears that he was in Houston, Tex., fourteen days later. 
In this letter he stated: “At present I am following up small business leads. Try- 
ing to buy and sell as I go along.” In neither of his letters to plaintiff did he men- 
tion that he had been called away on account of his mother’s illness. 

The evidence discloses no exception to the general rule that we are aware oi, 
under which the insured was excused from complying with the condition of the 
policy as to making proofs of loss. The fact of assignment does not work such 
an exception. The plaintiff was given timely written notice by the defendant, after 
it had been apprised of the assignment, that any adjustment of loss must be made 
with the insured;. but without such notice the assignment would not relieve the 
insured from complying with the conditions in the policy to furnish proofs of loss. 


As stated in Joyce on Insurance (2d Ed.) vol. 4, § 2322: “After a loss has 
occurred the right of the assured to the indemnity becomes a fixed and vested right. 
It is an obligation debt due from the company to the assured, and as such is assign- 
able, and is not within the clause requiring notice of the assignment of the policy 
to be given to the company. It is, however, subject to such claims, demands, or 
defenses as the insurer would be entitled to make against the original insured.” 

_ We have given due attention to the authorities cited by plaintiff in support of 
his contention that plaintiff was authorized to furnish proofs of loss under the 
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facts of this case. Plaintiff refers to 14 R. C. L. 1336, wherein it is said, “Proofs of 
loss may be made by an agent where the insured is not in a position to make them,” 
and to Lumbermen’s Mut. Ins. Co. v. Bell, 166 III. 400, 45 N. E. 130, 57 Am. St. Rep. 
140, in note 5, in support of the text. 

As we have pointed out, the evidence shows that the insured was in a position to 
make the proofs. So the statement of the text does not apply to the facts of this 
case. In Lumbermen’s Mut. Ins. Co. v. Bell, supra, cited in the note as authority 
for the statement in R. C. L., supra, it appears that the insured was absent at the 
time of the loss, and did not return in time to make the proofs. The point in that 
case was decided upon the authority of German Fire Ins. Co. v. Grunert, 112 III. 
68, 1 N. E. 113, wherein it was held that the general agent of the insured was 
authorized to make proofs of loss; the insured being absent at the time of the loss. 
All the cases cited by appellants are distinguishable on the facts from the instant 
case. In Brunswick-Balke-Collender Co. v. Northern Assur. Co., 142 Mich. 29, 105 
N. W. 76, the plaintiff was a nonresident. In Scott v. American Ins. Co., 222 S. 
W. (Mo. App.) 1047, waiver was established. In Evans v. Crawford County Farm- 
ers’ Mut. F. Ins. Co., 130 Wis. 189, 109 N. W. 952,9 L. R. A. (N. S.) 485, 118 
Am. St. Rep. 1009, the plaintiff was absent from home and did not know of the fire 
till long after the time required for making proofs of loss. The wife was left in 
charge of the property, and it was held that under such circumstances the wife 
could make the proofs of loss by implied authority of her husband, as an agent ex 
necessitate. It will be seen that that case bears no resemblance to the case at bar. 
In Findeisen v. Metropole F. Insurance Co., 57 Vt. 520, it was held that, under the 
particular circumstances of that case, that the husband, as the agent of the wife, 
could make the proofs of loss; he having transacted all the business connected with 
the purchase and management of the insured property, and having procured the 
insurance, and the wife having no personal knowledge as to the property. More- 
over, the policy contained the following provision: “It is a-part of this contract 
that any person other than the assured, who may have procured this insurance to be 
taken by this company, shall be deemed to be the agent of the assured.” 

This case bears no resemblance to the case before us. 

Appellant refers us to the case of Clark v. London Assurance Corporation, 44 
Nev. 359, 195 P. 809, as authority for his position. It is not in point. The question 
determined in that case was that the failure to make proof of loss within the 60- 
day period of limitation in the policy did not bar a recovery in the absence of a 
provision in the policy that such failure would work a forfeiture. The proof of loss 
was made after the 60-day period. In the case under consideration there was not 
even a substantial compliance with the condition. The insured made no proof of 
loss within the 60-day period or at all. 

We also reach the conclusion that the evidence supports the finding of the trial 
court that there was no waiver on the part of defendant. As previously stated, the 
defendant gave plaintiff timely written notice that any adjustment of Icss must be 
made with the insured. 

On March 22, 1933, shortly after plaintiff had rendered to defendant a purported 
proof of loss, he was notified in writing by the defendant and by Dunbar that the 
company did not recognize him as having any right to represent the insured, and 
that it objected to such proof on the ground, among others, that that statement 01 
proof was not signed and sworn to by the insured, and that the company insisted 
upon a compliance with the terms and conditions of the policy. A copy of defend- 
ant’s letter to this effect was at the same time mailed to the insured at Las Vegas, 
which, to the company, was his last known place of residence. 

We deem it unnecessary to review the evidence which plaintiff claims establishes 
waiver. To do so would serve no useful purpose and prolong this opinion. Suffice 
it to say that the part Dunbar took in regard to the inventory had no such effect, 
and the statements attributed to him which plaintiff claims had such tendency were 
denied by him. : ; 

[2] There are several other assignments of error in plaintiff's opening brief. 
They have not been urged and have therefore been disregarded. Smith v. Odd Fel- 
lows Bldg. Ass’n, 46 Nev. 48, 205 P. 796, 23 A. L. R. 38. 

The judgment and order denying a new trial should be affirmed. It is so ordered. 

Coleman and Taber, JJ., concur. 
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HERRICK et al. v. CITY OF NEW YORK INS. CO. et al. 
Court of Appeals of Ohio, Huron County. May 25, 1935. 
198 Northeastern Reporter 280. 
1. INSURANCE. 


Limitation of authority of agents to make waivers contained in fire policy is 
valid and binding on insured, and prevents waiver or alteration of terms of 
contract by alleged knowledge of agent of conditions violated after policy is issued, 
and insurer is not estopped to assert violation of conditions occurring. after policy 
is issued by agent’s knowledge not brought to knowledge of insurer. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE. 

Evidence as to knowledge of insurer’s agent of commencement of foreclosure 
proceedings after issuance of fire policy, which was offered to show waiver of 
forfeiture provision relating to foreclosure proceedings, held properly rejected in 
view of nonwaiver provision of policy, in absence of evidence that agent had 
authority different from that ordinarily conferred on local soliciting agent or had 
authority of general agent. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

4, INSURANCE. 

Evidence as to waiver of forfeiture provision of fire policy relating to fore- 
closure proceedings he/d insufficient for jury in view of nonwaiver provision of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

5. INSURANCE. 

Provision avoiding fire policy, if, with insured’s knowledge, foreclosing pro- 
ceedings be commenced or notice given of sale of insured property by virtue of 
mortgage or trust deed, is valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 328[14].) 

6. INSURANCE. 

Clause in loss payable provision of fire policy expressly making payment of 
loss to mortgagee subject to all terms and conditions of policy held to render 
forfeiture clause relating to commencement of foreclosure proceedings applicable 
to mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Syllabus by the Court. 

1. A limitation on the authority of agents, contained in a fire insurance policy, 
is valid and binding upon the insured and prevents waiver or alteration of the 
terms of the contract by alleged knowledge of the agent of conditions violated 
after the policy is issued; and an insurance company is not estopped to assert 
violation of conditions occurring after the policy is issued by knowledge of the 
agent not brought to the knowledge of the company. Lae: 

2. Upon the sustaining of an objection to a question asked by the plaintiff of 
a witness, the failure of the plaintiff to tender proof as to what the witness would 
have testified to if permitted to answer prevents such ruling from constituting 
reversible error. 

3. A provision in a fire insurance policy to the effect that the entire policy 
shall be void if, with the knowledge of the insured, foreclosure proceedings be 
commenced or notice given of sale of any property covered by the policy by 
virtue of any mortgage or trust deed, is valid and enforceable, and a clause in 
the loss payable provision, expressly making the payment of loss to the mort- 
gagee subject to all the terms and conditions of the policy, renders the clause of 
the policy relating to the commencement of foreclosure proceedings applicable 
to the mortgagee. 

Action by Emily Herrick and another against the City of New York Insurance 
Company and another. To review a judgment for named defendant on directed 
verdict, plaintiffs bring error —[Editorial Statement. | 

Affirmed. 

Carpenter & Freeman, of Norwalk, for plaintiffs in error. 


_ Mooney, Bibbee & Edmonds, of Columbus, and Young & Young, of Norwalk, 
for defendants in error. 


GuERNSEY, Judge. 
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The plaintiffs in error were plaintiffs and the defendants in error were defend- 
ants in the lower court and will be hereafter referred to in the relation they 
appeared in that court. ‘ 

The plaintiffs, Emily Herrick and the Willard United Bank, Willard, Ohio 
(successor to the Commercial Banking Company, Willard, Ohio), brought their 
action in the common pleas court against the defendant, the City of New York 
Insurance Company, to recover for a certain fire loss under and by virtue of a 
policy of fire insurance issued by the defendant insurance company on a dwelling 
house consisting of a two-story frame building with slate roof, owned by the 
plaintiff Emily Herrick and situated in Steuben village, Greenfield township, Huron 
county, Ohio. The, Euclid-55th Lumber Company, which is the owner and holder 
of a certain second mortgage. upon the real estate upon which the insured buildings 
were located, was made a party defendant to the action. 

The policy of insurance referred to was issued on May 31, 1930, and was for 
the term of three years. The premium for the full term was paid and the policy 
under its terms expired on May 31, 1933. In the body of the policy it was pro- 
vided that the “Loss, if any, to be adjusted only with the insured named herein 
and payable to the insured and The Pccsukabeial Banking Co., Willard, Ohio, as 
their mortgage interest may appear, as their respective interests may appear, 
subject, nevertheless, to all the terms and conditions of the policy.” 

. Mrs. Emily Herrick is named as the insured in the policy. The insurance was 
for the sum of $3,000. The Commercial Banking Company, Willard, Ohio, of 
which the plaintiff the Willard United Bank, Willard, Ohio, is the successor, 
holds a first mortgage on the real estate on which the insured building was located, 
which mortgage remained ir. full force and effect during the entire term of the 
policy, and the Euclid-55th Lumber Company held a second mortgage on the prop- 
erty during the period the policy was in effect. 

The insured building was destroyed by fire on January 4, 1933, prior to the 
time of the expiration of the term named in the policy. The Euclid-55th Lumber 
Company was not named in the policy or in any indorsement thereon. At the 
time the dwelling house was destroyed by fire there was owing to the plaintiff 
bank on the mortgage indebtedness of Emily Herrick to it the sum of approxi- 
mately $2,000, and there was owing to the Euclid-55th Lumber Company the sum 
of approximately $1,500 on the mortgage indebtedness held by it. 

Subsequent to the delivery and acceptance of the insurance policy sued upon, 
a foreclosure suit was commenced against Emily Herrick in the common pleas 
court of Huron county by the Euclid-55th Lumber Company upon its mortgage, 
and such foreclosure suit remained pending up until, and including, the time of 
the fire on January 4, 1933, and the plaintiff Emily Herrick had knowledge, prior 
to the fire, of the commencement of such foreclosure proceeding. 

Subsequent to the date of the fire, the necessary and appropriate notices and 
proofs of loss were made and given to the defendant insurance company in accord- 
ance with the provisions of the policy. 

The signature to the policy is in the following form: 

“Countersigned at the agency of this company at Norwalk, Ohio, this 31st 
day of May, 1930. 

C. B. Lawrence, Agent.” 

The policy, which is in the standard New York statutory form of policy, which 
form is in general use in Ohio, contains the following provisions: . 

“This entire policy, unless otherwise provided by agreement endorsed hereon 

or added hereto, shall be void * * * if; with the knowledge of the insured, fore- 
closure proceedings be commenced or notice given of sale of any property covered 
by this policy by virtue of any mortgage or trust deed. * * * — : 
2 with the consent of this company, an interest under this policy shall exist 
in favor of a mortgagee or of any person or corporation having an. interest in 
the subject of insurance other than the interest of the insured as described herein, 
the conditions hereinbefore contained shall apply in the manner expressed in such 
provisions and conditions of insurance relating to. such interest as shall be written 
upon, attached, or appended hereto. : 

“This policy is made and accepted, subject .to the foregoing stipulations and 
conditions, and to the following stipulations and conditions printed ‘on back hereof, 
which are hereby specially referred to and made a part of this policy, together 
with such other provisions, agreements or conditions as may be endorsed hereon 
or added hereto; and no officer, agent or other representative of this Company, 
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shall have power to waive any provision or condition of this policy except such 
as by the terms of this policy may be the subject of agreement endorsed hereon 
or added hereto; and as to such provisions and conditions no officer, agent or 
representative shall have such power or be deemed or held to have waived such 
provisions or conditions unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege for permission affecting the insurance 
under this policy exist or be claimed by the insured unless so written or attached.” 

There were no indorsements written upon, attached, or appended to the policy. 

It was contended by the plaintiff Emily Herrick that there was a waiver by 
the insurance company of the violation of the provision of the policy rendering 
the policy void if, with the knowledge of the insured, foreclosure proceedings be 
commenced of any property covered by the policy by virtue of any mortgage; 
and it was contended by the plaintiff bank that the provision mentioned was 
waived by the insurance company, and, also, that because the policy contained a 
“loss payable clause” in its favor as a mortgagee, the violation of the foreclosure 
condition of the policy could not be held to deprive the bank of its right of 
recovery under the policy. 

The following testimony of C. B. Lawrence, the agent who solicited the 
insurance and whose name is signed to the policy as hereinbefore set forth, is 
relied upon by the plaintiffs as tending to prove the authority of C. B. Lawrence 
to make such waiver on behalf of the insurance company, to wit: 

“Q. As agent, did you issue vacancy permits and permits of that kind? A. 
Ves, sir. 

“Q. And of course any information you had you conveyed that to the 
companies? 

“Mr. Edmonds: I move to rule out the answer and I object to the question 
as leading and immaterial. 

“Court: Overruled. 

“Mr. Edmonds: Exception. 

“QO. What was your answer? A. I hadn’t made any answer. 

“Q. What do you say now about that? A. We always made up any 
endorsements—any endorsements that we issued we made three copies, one for 
the company, one for our record and one for the policy. 

“Q. Anything you did you kept the company advised of, is that right? A. 
Yes, sir.” 

There is evidence that subsequent to the issuance and delivery of the policy 
and some time prior to the fire C. B. Lawrence had knowledge of. the com- 
mencement of the foreclosure proceeding above referred to, and this, with 
the above-quoted testimony, is the only evidence which is relied on as tending 
io prove notice, knowledge, or waiver by the insurance company of the pro- 
yisions of said policy with reference to forefeiture in case of commencement 
of foreclosure proceedings; there being no evidence that the insurance company, 
in any other manner, had notice or knowledge of the commencement of fore- 
closure proceedings. 

The case was tried to a jury, and the evidence above referred to, relied upon 
by the plaintiffs as tending to prove waiver of such provision on the part of the 
insurance company, was admitted over the objection of the defendant insurance 
company, but was later, on motion of the defendant insurance company, excluded 
by the court for the reason, as stated by the court, that there is nothing in the 
record to show that whatever was communicated to Lawrence was communicated 
by him to his principal, the insurance company. 

\t the close of all the evidence, the defendant insurance company, having 
offered no evidence, moved the court for the direction of verdicts in its favor 
against the plaintiffs Emily Herrick and the Willard United Bank, and against 
the defendant the Euclid-55th Lumber Company, which motions were sustained 
by the court and verdict rendered accordingly. A motion for new triakt was filed 
and overruled, and judgment entered on the verdict, and this proceeding in error 
is brought by the plaintiffs in error to reverse said judgment. The defendant 
the Euclid-55th Lumber Company did not file any petition ‘or cross-petition in 
error, so that’as to it the judgment of the trial court is final. 


In the brief of the plaintiffs in error there are only two errors specified 


which, under the, statute, will be the orlly ones considered by this court. The 
errors referred to are as- follows: 
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(1) The rejection of competent evidence offered by the plaintiffs. 

(2) In granting the motion of the insurance company for a directed verdict 
and withdrawing the case from the consideration of the jury and directing the 
verdict on behalf of the defendant insurance company. 

The errors specified will be considered in the order mentioned. 

1. The evidence referred to in the assignment of error as being rejected is 
specified in the brief as being the evidence hereinbefore referred to, relied on 
by the plaintiffs as tending to prove waiver of the provision relating to fore- 
closure proceedings hereinbefore set forth. The evidence as to the knowledge 
of the agent, C. B. Lawrence, of the commencement of the foreclosure pro- 
ceedings shows that such knowledge was communicated to him at a time subse- 
quent to the issuance of the policy of insurance. As above set forth, the policy 
contains a provision to the effect that no officer, agent, or other representative 
of the company shall have power to waive any provision or condition of the 
policy, except such as by the terms of the policy may be the subject of agree- 
ment indorsed thereon or added thereto; and as to such provisions and condi- 
tions no officer, agent, or representative shall have such power or be deemed 
or held to have waived such provisions or conditions unless such waiver, if any, 
shall be written upon or attached thereto, nor shall any privilege or promise 
affecting the insurance under the policy exist or be claimed by the insured 
unless so written or attached. There were no indorsd@ments on the policy or 
attached thereto. 

[1] It is the settled law of Ohio that this limitation of authority of agents 
contained in the policy is valid and binding upon the insured and prevents 
waiver or alteration of the terms of the contract by alleged knowledge of the 
agent of violation of conditions after the policy is issued, and that the insurance 
company is not estopped to assert violation of conditions occurring after the 
policy is issued by knowledge of = agent not brought to the knowledge of 
the company. Travelers’ Ins. Co. v. Myers & Co., 62 Ohio St. 529, 57 N. E. 458, 
49 L. R. A. 760; Ohio Farmers’ ine’ Co. v. Titus, 82 Ohio St. 161, 92 N. E. 8 

{2] The evidence above referred to, and relied. upon by the plaintiffs as 
tending to prove authority of an agent to waive on behalf of the insurance 
company, does not tend to prove C. B. Lawrence had any authority of a charac- 
ter different from the authority ordinarily conferred on a local soliciting agent 
of an insurance company in countersigning policies and indorsements thereon, 
and does not tend to prove that C. B. Lawrence had the power or authority of 
a general agent of the defendant insurance company. Lawrence himself testified 
that he had no authority to waive any of the conditions of policies except by 
written indorsement. This being the case, and the evidence showing that any 
knowledge gained by Lawrence of the commencement of the foreclosure pro- 
ceedings was gained subsequent to the issuance of the policy, the provisions of 
the policy with reference to waiver by an agent were applicable, and, as the 
testimony rejected did not tend to prove a waiver by the company, it was there- 
fore properly rejected. 

[3] There was no tender of proof by the plaintiffs as to what witness Law- 
rence would have testified to if permitted to answer, on his redirect examination 
by the plaintiffs, the question, “What did you do as agent for the insurance a” 
pany?” objected to by the defendant insurance company, and, consequently, 
the sustaining of such objection by the court was erroneous, it did not ace 


from the record that it was prejudicial, and such ruling by the court, if erroneous, 
does not constitute reversible error. 


[4, 5] 2. Upon their second assignment of error in directing verdict, it is 
contended by the plaintiffs: (a) That the action of the court was erroneous as 
to the plaintiff Emily Herrick because there was evidence tending to prove 
waiver of the condition of the policy rendering the policy void if foreclosure 
proceedings commenced; (b) that the action of the court was erroneous as to 
the plaintiff bank for the reasons that there was evidence tending to prove 
waiver of the condition by the insurance company, and that under the terms of 


the policy the insurance remained in force as to the bank irrespective of whether 
such proceedings were commenced or not. 


(a) We have already discussed the question of proof of waiver and have 
concluded that there was no evidence tending to prove such waiver on the part 
of the insurance company. It has been held in numerous cases that the condi- 
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tion of a fire insurance policy to the effect that the entire policy shall be void 
if, with the knowledge of the insured, foreclosure proceedings be commenced 
or notice given of sale of any property covered by the policy by virtue of any 
mortgage or trust deed, is valid and enforceable. It is said that it is a condition 
tending to reduce the moral hazard borne by the insurance company, as under- 
writing experience has shown that, when property owners become financially 
unable to take care of their secured obligations, or are so neglectful of them 
that foreclosure must be resorted to, the likelihood of fire becqmes greater, and 
the temptation to incendiarism is increased. Insurance on property covered by 
a mortgage in good standing may be as safe as insurance on unincumbered 
property. Insurance on property covered by mortgage in default and in process 
of foreclosure involves greater risk. Consent to insurance under safe conditions 
does not include or imply consent to carry the risk under conditions: which 
have become hazardous, and if consent of the latter kind be negatived by a 
provision that the policy shall become void on commencement of foreclosure, the 
provision becomes operative when the condition creating the hazard occurs. 
Delaware Ins. Co. v. Greer (C. C. A.) 120 F. 916, 61 L. R. A. 137; Hole, Adm’x, 
y. National Fire Ins. Co., 122 Kan. 328, 252 P. 263, 50 A. L. R. 1113. 

As the provision referred to is valid and enforceable, and as there was no 
evidence tending to prove waiver, there was no error in the direction of the 
verdict in favor of the insurance company and against the plaintiff Herrick, and 
in so far as the question of waiver is concerned, there was no error in the direc- 
tion of the verdict against the plaintiff bank. 

16] (b) We will therefore consider the question raised by the plaintiff bank 
as to whether the clause of the policy relating to the commencement of fore- 
closure proceedings was applicable to it. 

Under a standard or union mortgage clause attached to a policy, the mort- 
gagee is not insured, and sustains no contract relationship with the insurance 
company, the insurer, independent of the latter’s contract with the mortgagor, 
the insured, and the mortgagee is simply the appointee to receive the amount 
due, if any, under the contract between the mortgagor and the insurer as the 
interest of the mortgagee, as mortgagee, in the insurance, not in the property, 
shall appear; and the policy conditions existing between the insured, the mortga- 
gor, and the insurance company are equally binding and conclusive upon the 
mortgagee under this mortgage clause, except as expressly modified by the mort- 
gage clause itself. Erie Brewing Co. v. Ohio Farmers’ Ins. Co., 81 Ohio St. 1, 
89 N. E. 1065, 25 L. R. A. (N. S.) 740, 135 Am. St. Rep. 735, 18 Ann. Cas. 265; 
Sun Ins. Office v. Scott, 284 U. S. 177, 52 S. Ct. 72, 76 L. Ed. 229; Little v. Eureka 
ins. Co., 5 Ohio Dec. 285, 4 Am. Law Rec. 228, affirmed 38 Ohio St. 110. 


The decision in the case of Farmers’ National Bank v. Delaware Ins. Co., 83 
Ohio St. 309, 94 N. E. 834, is not applicable to the construction of the policy in 
the case at bar, for the reason, as shown at page 316 (94 N. E. 836) of the state- 
ment of the case and at page 329 of the opinion (94 N. E. 837), that there was 
no provision in the mortgage clause or in the body of the policy in that case that 
the conditions contained in the body of said policy should be applicable to the 
mortgagee, while in the instant case there is a clause in the loss payable provision 
set forth in the body of the policy expressly making the payment of the loss to 
the mortgagee subject to all the terms and conditions of the policy. And for 
the same reason, the decision in the case of Central Trust & Safe Deposit Co. 
v. Dubuque Fire & Marine Ins. Co., 1 Ohio App. 447, affirmed without opinion 
92 Ohio St. 516, 112 N. E. 1083, is not applicable to the construction of the policy 
_in the instant case. 

As the policy in the instant case in its loss payable clause in the body of 
the policy contains the provision making payment of loss to the mortgagee sub- 
ject to all the terms and conditions of the policy, the provision of the policy, 
that “if, with the consent of this company an interest under this policy shall 
exist in favor of a mortgagee or of any person or corporation having an interest 
in the subject of insurance other than the interest of the insured as described 
herein, the conditions hereinbefore contained shall apply in the manner expressed 
in such provisions and conditions of insurance relating to such interest as shall 
be written upon, attached, or appended hereto,” is not in any way ambiguous 
in its application to the interest of the mortgagee under the policy in the instant 
case. And the holding that this quoted clause was ambiguous, in its relation 
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to the clause making the loss, if any, payable to the mortgagee in the policy in 
the case in Farmers’ National Bank v. Delaware Ins. Co., 83 Ohio St. 309, 94 N. 
FE. 834, supra, was solely by reason of the fact that the loss payable clause in 
that case did not contain a limitation to the effect that it was subject to the 
terms and conditions of the policy. 

The action of the trial court, therefore, in directing verdicts in favor of the 
defendant insurance company against each of the plaintiffs was not erroneous, 
and the judgment will be affirmed. 

Judgment affirmed. 

Klinger and Sherick, JJ., concur. 

Judges Klinger and Guernsey of the Third Appellate District, and Judge 
Sherick of the Fifth Appellate District, sitting by designation in the Sixth 
Appellate District. 


WASHINGTON et al. v. MECHANICS & TRADERS INS. CO. No. 23688. 
Supreme Court of Oklahoma. Sept. 17, 1935. 
Rehearing Denied Nov. 5, 1935. 
50 Pacific Reporter (2d) 621. 
2. INSURANCE. 

Insurance agent peremptorily ordered to cancel risk has duty to exercise 
reasonable diligence to execute order, and is liable to insurer tor proximate 
damages resulting to insurer from his neglect to do so, unless agent can show 
some valid reason for failure to follow order. 

(For other cases,.see Insurance, Dec. Dig. § 83[2].) 

4. INSURANCE. 

Local policy writing agent’s neglect for more than five weeks to carry out 
insurer’s instructions to cancel fire policy held, as matter of law, failure to exercise 
good faith and reasonable diligence, entitling insurer to recover resulting damages 
on agent’s faithful performance bond, notwithstanding that insurer or insurer's 
special agent had power to cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 83[2].) 

Syllabus by the Court. 


1. Payment is an affirmative defense and must be pleaded. .The defense of 
payment is not admissible under a general denial where proper objections are made 
to the introduction of testimony tending to establish such defense of payment. 

2. It is the duty of the principal’s agent, when ordered peremptorily to cancel 
a risk, to exercise-reasonable diligence to execute the order, and his neglect to do 
so renders him liable to the company for proximate damages resulting to said 
company. 

3. When instructed so to do, it is the duty of an insurance agent to cancel a 
policy of insurance issued by him; and, if he fails to cancel the policy, he is liable 
to his principal for the damage proximately resulting to the principal, unless the 
agent can show some valid reason for his failure to follow his instructions. 

4. When the principal gives instructions, they are binding on the agent, and 
he must follow them. He has no legal right to sit in judgment on the wisdom 
or expediency of the directions that are given him. His duty as agent is to execute 
the orders of his principal with reasonable promptness and with ‘fidelity. 

5. It is no defense to an action for an insurance agent’s failure to cancel a 
policy that the special agerit who directed its cancellation had power to cancel it. 

Appeal from Court of Common Pleas, Tulsa County; Wm. N. Randolph, 
Judge. 

Action by the Mechanics & Traders Insurance Company against J. Wilson 
Washington and ‘others. Judgment for plaintiff, and defendants appeal. 

Affirmed 

Vance & Bliss, of Tahlequah, for plaintiffs in error. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendant in 
error. 

Per Curiam. 


This is an appeal from the judgment of the. common pleas court of Tulsa 
county. .The parties. will be referred to as they appeared in the trial court; the 
defendant in error as plaintiff, and the plaintiffs.in error as defendants. 

The defendant in. error, as -plaintiff below, recovered judgment against plain- 
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tiffs in error, as defendants below, in the court of common pleas for Tulsa county, 
OKI. 

The plaintiff declared upon two separate causes of action, the first cause of 
action being founded upon an itemized and duly verified statemént of account of 
$190.30, which represented the amount of premiums due the plaintiff from Joe H. 
Edmondson, its local policy writing agent, on policies of insurance written by him 
in the plaintiff company. 

The plaintiff’s second cause of action is based upon a certain agency bond duly 
executed by the said Joe H. Edmondson as the said local policy writing agent of 
the plaintiff, the said bond being executed by the said Joe H. Edmondson as 
principal and the said defendants, J. Wilson Washington and Virgil D. Carlile 
as sureties, which said bond was conditioned, among other things, that the said 
Joe H. Edmondson would faithfully and punctually account for and pay over to 
the plaintiff all sums due or to become due for premiums on policies issued by the 
said Joe H. Edmondson, and which said bond: was further: conditioned that the 
said Joe H. Edmondson would well and truly perform all the duties of such 
agent of the plaintiff and would comply with all the instructions contained in his 
commission of authority. 

That the said Joe H. Edmondson, as the said agent of the plaintiff, executed 
and delivered to one Sallie Young a policy of insurance upon the property of 
Sallie Young in the sum of $1,500, which said policy the said Joe H. Edmondson 
was by the plaintiff ordered and directed to immediately cancel, which the said 
Joe H. Edmondson failed, neglected, and refused to do, and the said insured 
property being soon thereafter destroyed by fire, the said. insured, Sallie Young, 
obtained a judgment against the plaintiff on said policy of insurance in the sum 
of $1,500, which was paid by the plaintiff, and this action is to recover from the 
said defendants the loss and damage of the plaintiff according to the terms and 
conditions of said bond. 

The plaintiff recovered judgment against the defendants on ‘its first and second 


causes of action in the sum of $1,000, the liability of said defendants under their 
said bond. 


The defendants assign as error the following, alleging in their brief nine 
assignments of error all of which may be discussed under the fifth, seventh, eighth, 
and ninth assignments of error, which read as follows: 

“Sth. Because of error of the court in refusing to admit competent evidence 
offered on behalf of plaintiffs in error.” 

“7th. Because of error of the court in sustaining demurrers of the defendants 
in error to the testimony offered on behalf of the plaintiffs in error. 

“8th. Because of error of the court in not submitting the issues to the jury. 

“Oth. Because of error of the court in instructing the jury to return verdicts 
in favor of the defendant in error, on each cause of action.” 

Errors Nos. 5 and 7 will be discussed together in this opinion. 

[1] Defendant complains because the court refused to admit the following 
proof: “Come now the defendants and offer to prove by this witness that by 
agreement between Joe Edmondson, Hugh Gill and Walter Kline, the agent of 
the plaintiff, that this business was taken over by Hugh Gill under the agreement 
between the three that he should pay the $190.00 balance out of his commissions 
upon renewal premiums.” To this offer of proof the plaintiff objected for the 
reason the same was wholly without the issues in the case and there had been no 
specific defense pleaded by the defendants, which objection was sustained by the 
court on the ground that defendants had filed an unverified general denial and that 
such defense was not admissible under such pleadings. 


Defendants rely on the case of Jones y. El Reno Mill & Elevator Co., 26 Okl. 
79, 110 P. 1071, 1072, Ann. Cas. 1912B, 486. This case does not sustain the con- 
tention of the defendants. There it was alleged that the plaintiff sold and deliv- 
ered‘to the defendant merchandise of the value of $864.85, and that defendant had 
made sundry payments on the account amounting to $390.68, leaving an unpaid 
balance of $474.17, and the court held that as plaintiff alleged and had been paid 
and credited on said account the sum of $390.68, leaving an unpaid balance of 
$474.17, the defendant could make proof of payment under a- general denial; but 
that case differs from the case at bar,-in that the petition alleged payment and 
credits, while the case at bar'is for a balance‘due and verified. However, the court 
held in Jones vy. El Reno Mill & Elevator-Co.; in the closing paragraph of the 
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opinion, as follows: “If plaintiff had sued on the account, ignoring the partial 
payments, it would have been necessary for the defendant to plead payment in 
order to introduce evidence of any payments made.” This question has been 
passed on a number of times in this state. The case of Ince Nursery Co. y. 
Sams, 73 Okl. 138, 177 P. 370, held: “Payment is a matter of defense and must 
be pleaded and proved by him who claims it.” Also it was held in the case of 
Lawless v. Tuthill, 97 Okl. 210, 223 P. 613: “It is fundamental that payment is a 
matter of defense and must be pleaded. The defense of payment is not admissible 
under a general denial, where proper objections are made to the introduction of 
testimony tending to establish such defense of payment.” Also the case of Upham 
Shoe Co. v. Pollard, 111 Okl. 228, 239 P. 244, held: “Payment is an affirmative 
defense, and to be available must be expressly pleaded. It cannot be shown under 
a general denial.” Also the case of Reserve Loan Life Ins. Co. v. Simmons et al., 
140 Okl. 212, 282 P. 279, the court held: “Payment is an affirmative defense, and 
to be available must be expressly pleaded, and it cannot be shown under a general 
denial.” 

The principle announced in the case of Budd Hoard Co. v. A. B. Kirschbaum 
Co., 115 Okl. 21, 242 P. 268, applies to this case wherein the court says: “The 
object of an answer is to apprise plaintiff of the defense intended to be set up 
in bar of his claim, and settlement for less than the amount due is not provable 
under a general denial or plea of payment. Where defendant rests his case on a 
settlement for less than the amount due, based upon the fact that plaintiff accepted 
and collected defendant’s check bearing the words, ‘Payment in full for spring 
season,’ it must be specially pleaded.” 21 Ruling Case Law, p. 115, § 127, reads as 
follows: “Under the code system of pleading, payment is new matter constituting 
a defense and must be pleaded by the defendant, and it cannot be proven under a 
general denial, either in bar or in mitigation of recovery.” 31 Cyc. p. 693, is as 
follows: “Under the code system of pleading new matters of avoidance or defense 
cannot be given in evidence under a general denial, but must be specifically 
pleaded.” 

Therefore, it is plain that the trial court was correct in sustaining the objec- 
tion to the introduction of the evidence offered in this case, because such a defense 
had not been properly pleaded in the answer of defendants. 

In the seventh assignment of error the defendants complain because the court 
sustained demurrers to their testimony. In the eighth assignment of error the 
defendants complain because the court did not submit the issue to the jury, and in 
the ninth assignment of error the defendants complain because the court instructed 


the jury to return a verdict against them. These three assignments of error will 
be considered together. 


{2, 3] The defendants as sureties on the agent’s bond obligated themselves 
that the said Joe H. Edmondson, the agent, would “well and truly perform all 
the duties of said agent of said company, and comply with all the instructions 
contained in his commission of authority, and also that may be from time to time 
communicated to said agent.” The undisputed testimony in the record shows 
that the plaintiff instructed the said Edmondson on October 21, 1927, to cancel 
the policy issued to Sallie Young, and said instruction was repeated on November 
1, 1927, November 15, 1927, and November 29, 1927; yet, in view of these instruc- 
tions, the agent, Edmondson, failed, neglected, or refused to cancel said policy. 
The further fact was undisputed that the house of the assured was destroyed by 
fire, and that the husband of the assured, John Young, was in the agent’s office 
the day before the fire, and that the cancellation of this policy was discussed 
and the agent, Edmondson, at that time did not cancel the policy when he had 
sufficient funds on hand to return the premiums, but instead of this he continued 
the policy in effect in direct conflict with his instructions and refused to talk the 
matter over with the general agent, Kline, of the insurance company when he 
came to his office the next week, and the property was destroyed the next night 
and plaintiff company had to pay the loss. 


“Where an agent, whose powers extend to the cancellation of policies, is 
directed by the company to cancel a policy, and he neglects to do so within a 
reasonable time, and in the meantime there has been a loss, he is liable to the 
company for the amount which the latter is compelled to pay on such loss, unless 
he can show some valid reason for his failure to follow the company’s direction. 
His delay or failure to cancel the policy will not be excused by the fact that he 
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believed that the company was mistaken as to the safety or danger of the risk, 
or as to the wisdom of retaining it, or by the fact that he gave notice of the 
cancellation to the broker who negotiated the insurance and directed him to 
cancel it.” 32 C. J. 1073, § 151. 

In the case of Kraber’s Ex’rs v. Union Ins. Co., 129 Pa. 8, 18 A. 491, 492, 
it is said: “When the principal gives instructions, they are binding on the agent, 
and he must follow them. He has no legal right to sit in judgment on the wisdom 
or the expediency of the directions that are given him. His duty as agent is to 
execute the orders of his principal with reasonable promptness, and with fidelity.” 

In the case of St. Paul Fire & Marine Ins. Co. v. Laubenstein, 162 Wis. 
165, 155 N. W. 918, it was held: 

“An agent is bound to exercise good faith and diligence in his relations with 
his principal and in following the instructions of his principal. 

“An agent in the discharge of his duties as such must exercise ordinary care, 
and for negligence in failing to do so he will be liable to his principal.” 

In the case of Washington Fire & Marine Ins. Co. v. Chesebro (C. C.) 35 F. 
477, it is said: “Defendant, the agent of plaintiff, an insurance company, effected 
an insurance, and informed plaintiff thereof, upon which plaintiff, being dissatis- 
fed, directed defendant to return the policy at once, saying that the risk was a 
prohibited one. Defendant, believing plaintiff misinformed as to the risk, so 
wrote, and held the policy. Plaintiff again directed the policy returned, which 
defendant did, but before notifying the insured thereof a loss by fire occurred 
which plaintiff was compelled to pay. Held, that defendant’s disobedience of 
peremptory orders rendered him liable for the amount plaintiff had been compelled 
to pay. 

In the case of St. Paul Fire & Marine Ins. Co. v. Bigger, 102 Kan. 53, 169 
P. 213, it was held: “When instructed so to do, it is the duty of an insurance 
agent to cancel a policy of insurance issued by him; and, if he fails to cancel 
the policy, he is liable to his principal for the damage sustained by the principal, 
unless the agent can show some valid reason for his failure to follow his instruc- 
tions, 

_ [4] The neglect and failure of the agent, Edmondson, to carry out the instruc- 
tions of plaintiff company, to cancel the Sallie Young policy, for more than five 
weeks, was not the exercise of good faith and reasonable diligence, as to which 
reasonable men could differ, and the fact that the plaintiff company had the same 
authority to cancel the policy would not excuse or justify the agent, Edmondson, 
in failing or refusing to follow its instructions. 

This principle was laid down in 22 Cyc. 1438, which reads as follows: “So if 
the agent is directed by the company to cancel a policy and neglects to do so, 
and there has been a loss, he is liable to the company for the amount which the 
company has had to pay on such loss, notwithstanding contributory negligence of 
the company in failing to cancel the policy itself.” : 

In Westchester Fire Ins. Co. v. Bollin, 106 S. C. 45, 90 S. E. 327, it was held: 
“It is no defense to an action for an insurance agent’s failure to cancel a policy 
that the special agent who directed its cancellation had power to cancel it.” At 
page 328 of 90 S. E., 106 S. C. 45, the court said: “A man has the right to transact 
his own business. He has the right to employ as many agents and give them as 
much power as he pleases. When one agent undertakes to do a certain piece of 
work, he cannot relieve himself of responsibility by showing that there were 
other agents who had the same power.” 

Therefore, as the evidence offered by the defendants in the lower court did 
not make out a defense to plaintiff’s cause of action, and as there was not such a 
conflict in the evidence offered whereby reasonable men could differ, the trial court 
Was correct in sustaining the demurrers to defendant’s evidence and in instructing 
the jury to return a verdict for the plaintiff. 

Therefore, the judgment of the lower court is affirmed. 

The Supreme Court acknowledges the aid of District Judge Roy Paul in the 
Preparation of this opinion. The district judge’s analysis of the law and facts 
Was assigned to a justice of this court for examination and report to the court. 

hereafter, upon consideration, this opinion was adopted. 

MeNeill, C. J., Osborn, V. C. J., and Bayless, Welch, and Corn, JJ., concur. 
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DAUGHERTY et al. v. STUYVESANT INS. CO. et al. 
SAME v. BUFFALO INS. CO. et al. 
Supreme Court of Tennessee. July 29, 1935, 
86 Southwestern Reporter (2d) 1095. 
1. INSURANCE. 


Negotiation by vendor of note executed by purchaser for balance of pur- 
chase price of realty made after fire policies containing mortgage clauses were 
issued to purchaser dield not to operate as transfer of title to property in viola- 
tion of provisions of policies. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

2. INSURANCE. . ; ' 

Where insurers’ only defense, supported by evidence, to actions on fire 
policies which contained mortgage clauses was that vendor's negotiation of note 
given for balance of purchase price operated as transfer of title to property in 
violation of terms of policies, allowance of penalties, because refusal to pay 
claims was not in good faith, eld not abuse of discretion (Acts 1901, c. 141). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Certiorari to Court of Civil Appeals. 

Actions by Charles E. Daugherty and another against the Stuyvesant Insur- 
ance Company and others, and by Charles E. Daugherty and another against 
the Buffalo Insurance Company and others. To review a decree of the Court 
of Appeals affirming in part and reversing in part decrees of the chancellor, 
both parties bring certiorari. 

_ Certiorari on petition of plaintiffs granted, and decrees of chancellor 
affirmed. 

Harvey E. Taylor, of Memphis, for appellants. 

Fitzhugh, Murrah & Fitzhugh and Auvergne Williams, all of Memphis, for 
appellees. 

McKinney, Justice. 


These consolidated causes were instituted for the purpose of recovering on 
two fire policies of $600 each. The chancellor entered decrees for the face value 
of the policies, with interest and 25 per cent. penalties. The Court of Appeals 
affirmed in all respects, except as to the penalties. Both parties filed petitions for 
writs of certiorari. 

Complainants, Charles E. Daugherty and wife, negroes, on March 27, 1928, 
purchased the property involved, located in Memphis, from Dan Whitney for 
$1,850. They made small cash payment and executed monthly notes for the 
balance, secured by a deed to the property executed to Digel and Johnson, trustees. 

In the fall of 1930, Daugherty and wife procured the two policies in suit, 
insuring the 8-room dwelling on this property for three years. Just after these 
policies were issued, Whitney negotiated these notes to Tindall, who owned 
those that were unpaid at the time of the fire on January 16, 1933; the balance 
due on the notes being $495. 


[1] The only defense interposed was that the transfer of these notes oper- 
ated as a transfer of the title to the property in violation of the provisions of 
the policies, to support which counsel cite Phoenix Mutual Life Ins. Co. v. Aitna 
Ins. Co., 166 Tenn. 126, 59 S.W.(2d) 517. In that case title to the property was 
transferred without notice to the insurer. In this case the title to the property 
was never transferred, and the policies contained the usual mortgage clauses: 
“Loss or damage, if any, under this policy, shall be payable to George M. Digel 
and J. H. Johnson, Trustees, as interest may appear.” 

This dwelling was occupied by two families, who were tenants of the 
Daughertys. The fire occurred about 1:30 a. m.; the only suggestion as to its 
origin being that the dwelling caught fire from sparks from a locomotive engine, tt 
appearing that the property adjoins that of the railroad, where switching oper- 
ations are engaged in during the night. The record shows that the Daughertys 
on two previous occasions had property damaged or destroyed by fire. There 
is not a thing in the record to’ suggest that either of these fires was of incen- 
diary origin. These are very old negroes; Charles Daugherty having been 4 
slave before the Civil War. It seems that if chapter 141, Acts of 1901, is to be 
given any effect, that this is a proper case for its application. In any event, 
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we see no occasion for holding thatthe chancellor abused his discretion in allow- 
ing the penalties. The involved statute is as follows: 

“That the several insurance companies of this State, and foreign insurance 
companies and other corporations, firms or persons doing an insurance business 
in this State, in all cases when a loss occurs and they refuse to pay the same 
within sixty days after a demand shall have been made by the holder of said 
policy on which said loss occurred, shall be liable to pay the holder of said policy, 
in addition to the loss and interest thereon, a sum not exceeding twenty-five 
per cent. on the liability for said loss; Provided, that it shall be made to appear to 
the Court or Jury trying the case that the refusal to pay said loss was not in 
good faith, and that such failure to pay inflicted additional expense, loss or 
injury upon the holder of said policy; and, provided, further, that such additional 
liability within the limit prescribed shall, in the discretion of the Court or Jury 
trving the case, be measured by the additional expense, loss and injury thus 
entailed.” Section 1. 

[2] It will be observed that this discretion is conferred upon the trial court 
and not upon the appellate courts, and the action of the trial court in this matter 
can only be reviewed or altered where he has abused his discretion. Formal 
demand for payment, as required by the statute, was duly made. 

The insurers insist that the policies were never introduced in evidence. The 
policies were made exhibits to the cross-bill of Tindall, and the decrees recite 
that the causes were heard upon the bill, cross-bill, including policies exhibited 
thereto, answers, etc. The decrees also provide that upon appeal, by consent, 
the original exhibits will be sent up with the record. . 

The insurers in their answers admit the execution of the policies, but set 
up several matters of defense, in support of which they introduced no evidence. 

The deed of trust securing these purchase-money notes provided for an 
attorney's fee, which was fixed at $100. The probability is.that Daugherty and 
wife would not have had to pay this but for the failure of these insurers to comply 
with their contracts. They had not even a colorable defense on these policies, 
and their refusal to pay was not, in our opinion, in good faith. To say that the 
transfer of a note secured by a mortgage affects or changes the title of the 
mortgagor in the property insured finds no support in law, logic, or custom. 

The writ of certiorari, on the petition of the Daughertys, has heretofore 
been granted. 

For the reasons stated, the decree of the Court of Appeals will be modified 
so as to hold the insurers liable for the penalty, as was decreed by. the chancellor. 


FRANKLIN FIRE INS. CO. v. COLEMAN et al. No. 1635. 
Court of Civil Appeals of Texas. Waco. Oct. 10, 1935. 
Rehearing Denied Nov. 14, 1935. 
87 Southwestern Reporter (2d) 537. 
1. INSURANCE. 

Where chief defense of insurer to action against it on fire policy was that 
plaintiff had burned or procured the burning of the insured property, and through 
inadvertence testimony was admitted to effect that constable had arrested 
plaintiff after the fire, permitting plaintiff to then prove, to explain arrest, that he 
had been arrested, made bond, demanded a speedy trial, and that complaint against 
him had been dismissed for lack of evidence held not error. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

2. INSURANCE. 

_ Inaction on fire policy wherein insurer relied upon defense of arson and through 
inadvertence testimony that after the fire constable had arrested plaintiff was 
admitted in evidence, whether plaintiff should be permitted to further inquire of 
Witnesses concerning matter in order to dispel prejudicial effect of such evidence 
was discretionary with trial court. 

(For other cases, see Insurance, Dec. Dig. § 655{1].) 

3. INSURANCE. 


Interest on judgment for fire policy loss held to run from date 60 days after 
proof of loss was furnished, as provided for in policy, and not from date of fire. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

Error from District Court, Ellis County; Tom J. Ball, Judge. 





rn ne me ae 


| 


Tey Fo TTP oF wT re 


896 The Insurance Law Journal, Vol. 86 [Apr., 1936 


Action by J. L. Coleman against the Franklin Fire Insurance Company, in 
which the Texas Loan Company intervened. Judgment for plaintiff and inter- 
vener, and defendant brings error. : 

Reformed and, as reformed, affirmed. 

Thompson, Knight, Baker & Harris and Sol Goodell, all of Dallas, for plaintiff 
in error. 

L. D. Johnston, of Waxahachie, and J. P. Moseley, of Longview, for defend- 
ants im error. 

STANFORD, Justice. 

Defendant in error, J. L. Coleman, plaintiff below, instituted this suit against 
Franklin Fire Insurance Company of Philadelphia in the district court of Ellis 
county, to recover on a fire insurance policy issued to said Coleman on a dwelling 
house and household furniture located in Ennis, Ellis county, Texas. He alleged that 
on the 10th day of September, 1931, said insurance company issued its policy 
covering said property to an amount not exceeding $1,500 on the dwelling and $700 
on the household goods; that on the 27th day of May, 1932, the property was 
destroyed by fire and plaintiff sustained damages exceeding the maximum amount 
of the policy, to wit, $2,200. Plaintiff in error pleaded a general demurrer, certain 
special exceptions, a general denial, and specifically pleaded that the policy named as 
mortgagee therein Mrs. Sarah L. Hill, and that it had paid to Mrs. Hill the amount 
of her loss, to wit, $579.56. It further pleaded that the assured had entered into 
an adjustment agreement, fixing the loss sustained from the fire at $1,032.73. The 
insurance company thereafter agreed that if it was liable at all, the amount for 
which it was liable was the sum of $1,032.73, less the sum of $579.56 paid the mort- 
gagee, or the sum of $453.17. 

The case was submitted to the jury on three special issues as follows: 

“No. 1: Do you find from a preponderance of the evidence that plaintiff, J. L. 
Coleman, set fire to and burned his house on May 27, 1932?” To which the jury 
answered: “No.” 

“No. 2.: Do you find from a preponderance of the evidence that plaintiff, J. L. 
Coleman, procured some other person to set fire to and burn said house on May 
27, 1932?” To which the jury answered: “No.” 

“No. 3: Do you find from a preponderance of the evidence that plaintiff, J. L. 
Coleman, consented to the setting of fire of and burning of said house on May 27, 
1932?” To which the jury answered: “No.” 

In conformity to the answers of the jury to said special issues, the court 
awarded defendant in error J. L. Coleman a recovery against said insurance com- 
pany in the sum of $400, with interest thereon from the 27th day of May, 1932, at 
the rate of 6 per cent. per annum, and judgment in favor of Texas Loan Company, 
intervener herein, against said insurance company in the sum of $53.17. 

[1, 2] The chief defense of plaintiff in error to this suit was that defendant 
in error burned or procured the burning of his own property. Each of said issues 
was answered in favor of defendant in error. J. L. Roberts was called by the 
insurance company as a witness in its behalf, and testified, in part, as follows: 

“Q. State your name. A. J. L. Roberts. 

“Q. "You are known as John Roberts? A. Yes sir. 

“Q. Where do you live? A. In Ennis. 

“Q. How long have you lived there? A. Thirty-five years, all my life. 

‘“ “Q. Were you living in Ennis at the time J. L. Coleman’s house burned? <. 
es: Sit. 

“Q. Did you hold any official position in Ennis at that time? A. Yes sir, I 
was constable. 
| “Q. After the fire did you make any investigation? A. J arrested Coleman, 
yes sur. 

It is clear, we think, that this evidence was admitted inadvertently. It is thus 
seen that the testimony of Roberts, coming before the jury at the time it did, came 
at a time when the issue of arson was squarely before the jury, and was highly 
prejudicial and inflammatory to plaintiff’s rights. 22 C. J. pp. 195, 196, 197; Houston 
& T. C. R. Co. v. Hopson (Tex. Civ. App.) 67 S. W. 458; San Antonio & A. P. 
Ry. Co. v. Grier, 20 Tex. Civ. App. 138, 49 S. W. 148; Vernon’s Ann. Civ. St. Vol. 
10, p. 19, note 14; Woodson v. Westbrook (Tex. Civ. App.) 272 S. W. 821. The 
true rule in questions of this kind is stated concisely in Corpus Juris, vol. 22, pp. 
195, 196, as follows: “It frequently happens that evidence which might be inadmis- 
sible under strict rules is nevertheless introduced into the case through inadvertence 
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or otherwise, under which circumstances it is held that the adverse party is entitled 
to introduce evidence on the same matters lest he be prejudiced; the rule being that 
the party who first introduces evidence which is irrelevant to the issues can not 
assign error on the admission of evidence from the adverse party relating to the 
same matter.” The witness Roberts inadvertently introduced into the record the 
fact that Coleman had been arrested. To explain this matter the plaintiff then 
proved that he was arrested, made bond, demanded a speedy trial, and that the 
complaint against him was dismissed for lack of evidence. The case of Dolson v. 
De Ganahl, 70 Tex. 620, 8 S. W. 321, relied on by plaintiff in error, must be dis- 
tinguished from the case at bar. “There was testimony offered by appellant that 
the court would, no doubt, have excluded, had it been objected to; but the fact that 
improper evidence was admitted without objection did not authorize the admission 
of improper evidence, even in rebuttal, when objection was made to it.” The case 
of Gilmer v. Graham (Tex. Com. App.) 52 §.W.(2d) 263, 265, also relied upon by 
plaintiff in error, must be distinguished from the case at bar. To quote from 
same: “The offering of such improper evidence by the defendant in error without 
objection did not furnish a basis for the admission of improper evidence in rebuttal 
when objection was urged by plaintiff.” Defendants having brought this question 
into the case, the plaintiff had the right to further inquire of the witnesses concern- 
ing the matter. The admission of such evidence is, however, a matter resting in 
the sound discretion of the court. In this case the court was confronted with the 
problem of allowing the jury to pass on the same with the information that defend- 
ant in error, Coleman, had been arrested the night of the fire and the insurance 
company was defending their suit on the ground of arson; certainly the jury was 
entitled to all the facts surrounding the arrest. The court allowed defendant in 
error to state these facts, not as original evidence to make out his case in chief, 
but to explain the matter of arrest lest he be prejudiced. We think it is clear that 
the court did not abuse his discretion in allowing the defendant in error to explain 
the matter of his being arrested, and that under all the facts of the case and the 
record at that time, the court committed no error. 

[3] Plaintiff in error further complains of the action of the trial court in allow- 
ing interest on said recovery from the date of the fire, instead of sixty days after 
proof of loss, as provided for in the policy. Defendant in error has filed a remit- 
titur in this court of said interest item. 

Therefore, the judgment of the trial court will be reformed so as to allow 
defendant in error, J. L. Coleman, a recovery against plaintiff in error, Franklin 
Fire Insurance Company, in the sum of $400, and Texas Loan Company, intervener 
herein, a recovery against Franklin Fire Insurance Company in the sum of $53.17, 
with interest thereon at the rate of 6 per cent. per annum from the 2lst day of 
October, 1933, the date of judgment in the trial court; and as so reformed, the judg- 
ment of the trial court is affirmed. Springfield Fire & Marine Ins. Co. v. Brown 
(Tex. Civ. App.) 13 S.W.(2d) 916. 


BAILEY v. MUTUAL FIRE INS. CO. OF W. VA. No. 8129. 
Supreme Court of Appeals of West Virginia. Nov. 5, 1935. 


182 Southeastern Reporter 288. 
1, INSURANCE. 

Where fire policy expressly withheld power from all agents and representa- 
tives to waive written stipulation in policy, power of agent to make such waiver 
could not be inferred from his designation as “special agent and adjuster.” 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE. 

House owner accepting fire policy stipulating that insurer would not assume 
risk from gasoline used in house agreed to such stipulation and could not recover 
ior loss occasioned by fire starting from gasoline flatiron. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


Syllabus by the Court. 

_l. Power to waive orally a stipulation in an insurance policy by one officially 
designated “special agent and adjuster” of the insurance company cannot be 
inferred from his title alone, where such power is expressly withheld from all 
agents and representatives by the terms of the policy. 

_ 2. Where a house owner accepted an insurance policy, stipulating that the 
insurer would not assume the risk from gasoline used in the house, she agreed 
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to that stipulation. It was their contract. And she has no right of action on 
the policy for a loss occasioned by such use. 

Error to Circuit Court, Jackson County. 

Action by H. F. Bailey against the Mutual Fire Insurance Company of West 
Virginia. To review an adverse judgment, defendant brings error. 

Judgment reversed, and case remanded. 

Oliver D. Kessel, of Ripley, and Steptoe & Johnson, Stanley C. Morris, and 
James M. Guiher, all of Charleston, for plaintiff in error. 

W. F. Boggess, of Ripley, for defendant in error. 

HatcuHer, Judge. 

This writ of error was granted to a judgment in the circuit court recovered 
by plaintiff on a fire insurance policy. 

The policy related to a farm dwelling house which was destroyed by fire 
starting from a gasoline flatiron in use within the house at the time. A small 
tank attached to the iron supplied it with gasoline. The policy expressly stipu- 
lated that it should be void “if there be kept, used or allowed on the above 
described premises * * * gasoline.” The plaintiff contends that the stipulation 
is not effective because gasoline irons were commonly used in the neighborhood, 
she herself having used one for several years. It is not shown that this custom 
was known to defendant. Even so, it had the right to contract against the 
custom. 

}1] The plaintiff further contends that an alleged oral promise to her to 
pay the loss by defendant’s “special agent and adjuster” constituted a waiver 
of the stipulation. Plaintiff’s witness (defendant’s secretary), who gave the 
official designation of the special agent, testified without contradiction that the 
agent had no authority to bind the defendant in this manner. Moreover, such 
power cannot be inferred from his designation alone, since the policy expressly 
withholds that power from all agents and representatives. Slater v. Williams- 
burg City Fire Ins. Co., 68 W. Va. 779, 71 S. E. 197. 

{2] Here the insurer plainly stipulated that it would not assume the risk 
arising from gasoline kept or used in the plaintiff’s house. She agreed to that 
stipulation. It was their contract. Hence, she has no right of action (under 
the policy) against the insurer for a loss caused by the risk expressly excepted. 
As was said by the Appellate Court of New York in Miller v. American Eagle 
Fire Ins. Co., 253 N. Y. 64, 170 N. E. 495, 496: “The insurance company may be 
strictly held to its policy; its contract may even be liberally construed in favor 
of the policyholder, but the losses which it has specifically excluded cannot be 
brought within the insurance by a ruling of the courts. The contract which the 
parties have made limits the power of the courts.” Accord, Liverpool & London 
& Globe Ins. Co. v. Gunther, 116 U. S. 113, 6 S. Ct. 306, 29 L. Ed. 575; St. Paul 
Fire & Marine Ins. Co. v. Bachmann, 285 U. S. 112, 52 S. Ct. 270, 76 L. Ed. 648; 
Westchester Fire Ins. Co. v. Ocean View Pleasure Pier Co., 106 Va. 633, 56 S. E. 
584; Couch Cyc. Ins. Law, § 966; 26 C. J., subject, Fire Insurance, § 266. 

The judgment of the circuit court is accordingly reversed, the verdict of the 
jury set aside, and the case remanded. 

Judgment reversed; verdict set aside; case remanded. 
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MARINE 


CHASE v. HAMMOND LUMBER CO. et al. No. 7860. 
Circuit Court of Appeals, Ninth Circuit. Nov. 4, 1935. 
79 Federal Reporter (2d) 716. 
1. INSURANCE. 


Marine insurance cannot be created against injury to property in which insured 
has no insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 114.) 
2. INSURANCE. 


Marine insurer insuring lumber company against property damage could not, 
in absence of allegation or proof of insurance of liability of lumber company to 
third person for injury to third person’s property, recover from pilot of lumber 
company’s vessel for negligence resulting in damage to property of third person, 
since in making payment for such damage insurer acted as volunteer. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

Appeal from the District Court of the United States for the District of 
Oregon; John H. McNary, Judge. 

Libel by the Hammond Lumber Company and the United States Merchants 
& Shippers Insurance Company against Harry Chase. From an adverse decree, 
Harry Chase appeals. 

Decree affirmed as to the Hammond Lumber Company, and reversed as to 
the United States Merchants & Shippers Insurance Company. 

Ashby C. Dickson and George S. Shepherd, both of Portland, Or., for appel- 
lant. 

E. L. McDougal, of Portland, Or., for appellees. 

3efore Wilbur, Denman, and Haney, Circuit Judges. 

DenmAN, Circuit Judge. 

This is an appeal by Harry Chase, a Columbia river pilot, from a decree 
based upon a finding of his negligence in piloting the Hammond Lumber Com- 
pany’s steam schooner Watsonville on the Columbia river in a turning maneuver 
from the main channel of the river into the channel leading to the Weyerhauser 
dock at Longview, Wash. The lower court found that as the result of the pilot’s 
negligence the Watsonville came in contact with a flashing light known as “La 
Du Front Range Light,” which was supported by wooden dolphins in the river 
and stood to the height of some twenty-five feet. The Hammond Lumber Com- 
pany is not shown to have any property interest in the dolphins or the light, and 
the briefs assume that they belong to the United States. The court below decreed 
a liability against the pilot in part in favor of the Hammond Lumber Company 
and the balance in favor of the United States Merchants & Shippers Insurance 
Company of New York. 

The libel alleged on behalf of the insurance company that it insured the 
Hammond Lumber Company against property damage. There is no allegation of 
any insurance of the liability of the Hammond Lumber Company to a third person 
tor injury to the property of that person. The article of the libel in question reads 
as follows: “III. That on or about July Ist, 1931, the libelant, United States 
Merchants & Shippers Insurance Company of New York, a corporation, issued 
to the libelant, Hammond Lumber Company, a corporation, its policy of insurance 
number 231633 for a period of one year covering the operations of the Steam 
Schooner ‘Watsonville’ in the Columbia River and other ports visited by said 
Steam Schooner ‘Watsonville,’ said policy of insurance covering said libelant, 
Hammond Lumber Company, a corporation, and Steam Schooner, ‘Watsonville’ 
tor all property that might be damaged arising out of the operations of said 
Steam Schooner ‘Watsonville.’ ” 


{1, 2] It is an elementary principle of marine insurance law that insurance 
cannot be created against injury to property in which the insured has no insur- 
able interest and, as we have pointed out, no insurable interest of the Hammond 
Lumber Company in the dolphins and light is alleged and the contrary is assumed 
to be true by the litigants. Therefore, the insurance company stands with respect 
to any moneys alleged to have been expended by it as having made a volunteer 
Payment to some one not described in the libel. 

_ The pilot by timely exception raised the question of the volunteer character 
ot the payment, which exception was overruled. However, even in the absence 
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of the exception, the obvious failure of the insurance company to state a cause 
of action would require our notice. 

The pilot’s answer denied the allegations of article III set forth above. The 
brief on behalf of the appellee insurance company states there was a stipulation 
admitting the truth of the allegations of article III, but no such stipulation appears 
in the record. An admission of the truth of the allegation, if made, does not 
change its construction. 

The policy was not introduced in evidence. Had the insurance contract con- 
tained a marine hability policy, sometimes used, substantially providing that the 
insurance company would pay the Hammond Lumber Company “if the Hammond 
Lumber Company had become liable to pay a third party for damage caused by 
its ship and had paid the same,” and if the liability policy conditions had been 
proved to be satisfied, we would have the power of amending the libel on appeal 
to correspond with the proof. No such policy was offered in proof, and we cannot 
find a liability insurance established in the record. The decree must be reversed 
as to the liability of the pilot to the insurance company and he be decreed here 
not liable to that company. 

[3] With regard to the question of the alleged negligence of the pilot, the 
libel charges that this consisted in a failure to use his anchor in turning to his 
starboard out of the main channel of the Columbia river on a 150-degree turn 
in the limited turning radius into the channel leading to the Weyerhauser dock. 
An expert witness testified in the lower court that “it is not safe” to make the 
turn without the use of the anchor. Chase had a federal as well as a state license. 
On cross-examination, the pilot admitted that he had testified before the United 
States Inspectors, in a hearing in which he was charged with negligence in the 
exercise of his functions under his federal license in failing to use the ship’s 
anchor in the turn, that, “If I knew what I know now, I would have used” the 
anchor. 

The District Judge could have well inferred that what the pilot now knows 
should have been known at the time of the accident, since the charts in evidence 
show clearly what was the problem of navigation. There is sufficient in the evi- 
dence to support the finding of the court below that the failure to use the anchor 
in making the turn at night before commencing or during the turn constituted 
the proximate cause of the injury to the light, and hence the finding must be 
sustained. The Beaver (The Necanicum) (C. C. A. 9) 253 F. 312, 313. 

The captain of the vessel died before the hearing below and, in that hearing, 
the pilot, for the first time, testified that the accident was caused by the captain 
turning on the searchlight to assist in picking up a spar buoy on the starboard 
side of the vessel. This buoy marked the southerly entrance to the channel lead- 
ing to the Weyerhauser dock and into which the Watsonville attempted the 150- 
degree starboard turning maneuver. The glare of the searchlight, it was claimed, 
obscured the pilot’s vision of the range and other guiding lights and confused 
his estimation of distance, thereby causing his miscalculation which brought the 
steamer in contact with the dolphins. On cross-examination it was disclosed that, 
although on trial before the Inspectors on a charge of negligent navigation, he 
had at no time suggested there either that the searchlight had been turned on or 
that he had in any way been embarrassed by any such act of the captain. Being 
pressed on cross-examination, the pilot testified: 

“Q. You said you had a reason for not telling about the range. How about 
the searchlight? 

“The Court: I think I would like to know his reason. 

“Q. Just tell the court just why that was. A. Well, on the ship the master 1s 
master, and We are working together on these things, and if you go up there and 
tell all about it he is apt to lose his job, and it only means five or ten days to us, 
suspending our license that long, so I thought that would be the best way out 
of it. 

_ _ “Court: Was he living at that time? A. Oh, yes. He made no mention of 
it in his report to the inspectors, neither did I, and on the investigation I didn’t 
bring it up either.” 

One of the most important functions of the United States Inspectors with 
regard to the safety of life in sea-going vessels is the determination of responsi- 
bility for negligent navigation. Primarily by the discipline of the Inspectors are 
navigating officers held to a proper regard for the safety of the persons and 
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property intrusted to their care. By their investigations and findings in charges 
of even minor infractions of the rules or of bad navigation vessel owners become 
acquainted with the character of their officers. An admiralty court cannot ignore 
the number of recent disasters at sea, in relation to which the necessity for effi- 
cient discharge of the Inspectors’ duties is of demonstrated vital public concern. 

(4, 5] The quoted language is an audacious claim of both an intent to suppress 
and a suppression of the facts at the Inspectors’ investigation. We place no 
credence whatsoever in the testimony of one admitting such gross, if not criminal, 
suppression of evidence before the Inspectors. With respect to the dead captain, 
who is not here to meet the inferences from the testimony of the pilot, we regard 
the pilot’s testimony concerning the embarrassment from the searchlight as a 
mendacious after-created excuse. We therefore affirm so much of the decree as 
awards damages to the Hammond Lumber Company. 

It is ordered that a decree be entered affirming the decree below as to the 
Hammond Lumber Company, reversing as to the United States Merchants & 


Shippers Insurance Company, and that the United States Merchants & Shippers 
Insurance Company take nothing by its libel. 














































































































































902 The Insurance Law Journal, Vol. 86 [Apr., 1936 


AUTOMOBILE 


NORTON v. CENTRAL SURETY & INS. CO. Civ. 9895. 
District Court of Appeal, First District, Division 1, California. Oct. 28, 1935. 
51 Pacific Reporter (2d) 113. 
1. INSURANCE. 


Whether there has been lack of co-operation on part of insured sufficient 
to constitute breach of automobile public liability policy is question of fact 
(St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. | P aoe 

Insured’s violation of co-operation clause of automobile public liability policy 
is not valid defense against injured party suing insurer for amount of judgment 
obtained against insured unless it appears that insurer was substantially prej- 
udiced thereby (St. 1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 7 a 

To relieve itself from liability on automobile public liability policy because 
of insured’s breach of co-operation clause in policy, insurer has burden to show 
that there was breach and that breach operated to insurer’s prejudice (St. 
1919, p. 776). 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

7. INSURANCE. ; 

In action on automobile public liability policy for amount of judgment 
obtained against insured, wherein insurer claimed that insured breached coopera- 
tion clause of policy, whether alleged acts and omissions of insured were sub- 
stantiated or were of such nature as to operate to insurer’s prejudice held for jury 
(St. 1919, p. 776). - 

“Co-operation” does not mean that the insured is called on to aid in 
presenting a sham defense, but means that he shall make a fair and plain 
disclosure of information reasonably demanded by the insurer to enable 
it to determine whether there is a genuine defense. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Superior Court, City and County of San Francisco; Franklin 
A. Griffin, Judge. 

Action by Bertha Norton against the Central Surety & Insurance Company 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 


Barry J. Colding, Theodore Hale, and Carroll B. Crawford, all of San Fran- 


cisco, for appellant. 


T. F. Peterson, of Crescent City, and Charles Reagh, of San Francisco, for 
respondent. 


KNIGuHT, Justice. 


The plaintiff, Bertha Norton, sued Floyd Puter for damages in Del Norte 
county on account of severe personal injuries sustained by her while riding 
as a guest in an automobile owned and driven by Puter. The action was tried 
before the court sitting without a jury, and plaintiff was given judgment for 
$3,500. An appeal was taken in behalf of Puter and the judgment was affirmed. 
Norton y. Puter, 138 Cal. App. 253, 32 P.(2d) 172. At the time of the accident, 
Puter was covered by a policy of public liability insurance issued by Central 
Surety & Insurance Company, the appellant herein, and its attorneys took charge 
of the case for Puter, defended it before the trial court, and took the appeal 
in his behalf. Following the affirmance of the judgment, plaintiff was unable to 
collect any part thereof from Puter, and thereupon, pursuant to statutory author- 
ity (Stats. 1919, p. 776), she brought the present action in the city and county oi 
San Francisco against appellant, as Puter’s insurance carrier, to recover on said 
policy of insurance. At the trial the company sought to be relieved from any 
responsibility under the policy upon the ground that Puter had breached the 
so-called co-operation clause thereof; but the jury before which the action was 
tried found against said company on the defense so interposed, and judgment 
in favor of plaintiff was entered accordingly, from which said company appealed. 
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It appears from the opinion in Norton vy. Puter, supra, as well as from the facts 
of the present case, that the accident happened a short distance south of Cres- 
cent City, just before daylight, during the month of November. Two other 
persons besides plaintiff were riding with Puter at the time, a young lady named 
Nichols, and Puter’s son. As also shown by the decision in Norton vy. Puter, 
supra, the action against Puter was tried upon the theory that Puter’s negli- 
gence constituted willful misconduct; and on appeal it was held that the facts 
alleged and proved were legally sufficient to sustain a finding to that effect, the 
cvidence proving, in this regard, that Puter was driving the automobile at a 
reckless and excessive rate of speed, through a rainstorm, over a slippery moun- 
tain highway, when it skidded into a ditch and turned over three times. Plain- 
tiffs injuries included a fractured and dislocated pelvis, and numerous lacera- 
tions. All of the parties involved in the accident and the attorneys employed 
by plaintiff to handle her case in Del Norte county lived in and about Crescent 
City, which admittedly is a community of small size; and all were on friendly 
terms with each other. Plaintiff's leading counsel was district attorney of the 
county, and Puter was a searcher of records, whose place of business was located 
in the small building in which the district attorney maintained an office. 

The grounds urged for reversal of the judgment in the present case are that 
the court erred in denying appellant’s motions for a directed verdict in its favor, 
jor judgment in its favor notwithstanding the verdict, and for a new trial. We 
find no merit in the appeal. 


[1-5] The issue of whether there has been a lack of co-operation on the part 
of the insured sufficient to constitute a breach of the policy is one of fact 
'Panhans y. Associated Indemnity Corporation (Cal. App.) 47 P.(2d) 791; 13-14 
Huddy on Automobile Law, § 298, p. 378, and cases cited; Metropolitan Casualty 
Ins. Co. v. Blue, 219 Ala. 37, 121 So. 25; Finkle v. Western Automobile Ins. Co., 
224 Mo. App. 285, 26 S. W. (2d) 843; Coleman v. New Amsterdam Casualty Co., 
247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443; Francis v. London Guarantee & 
\ccident Co., 100 Vt. 425, 138 A. 780]; and it appears to be well settled that the 
violation by an insured of the conditions of a clause of a policy such as the one 
here involved is not a valid defense against the injured party unless in the particular 
case it appears that the insurance company was substantially prejudiced thereby 
[Hynding v. Home Accident Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13; 
Panhans vy. Associated Indemnity Corporation, supra]. Furthermore, the burden 
of proving the affirmative of both of the above issues is obviously on the insurer. 
Therefore, in the present case, the implied adverse findings of the jury on said 
issues, as well as those by the trial court in ruling on the motions above mentioned, 
are conclusive on this appeal unless it can be held as a matter of law that the 
evidence in the case is without substantial conflict and the only reasonable inference 
to he drawn therefrom is contrary to said findings. Stated in a different way, where 
as here an attack is made upon findings of fact upon the ground that the evidence 
is legally insufficient to support them, the power of the reviewing court begins and 
ends with the inquiry as to whether there is any substantial evidence in the case 
to sustain said findings; or, if the evidence be conflicting, whether the facts and 
circumstances are such that reasonable minds might draw different inferences 
therefrom; and if these inquiries be answered in the affirmative, the findings must 
be sustained. Moreover, in determining these questions, all inferences reasonably 
deducible from the evidence favorable to the prevailing party must be indulged in 
by the reviewing court. 2 Cal. Jur., pp. 918-926. 


[6] The alleged acts or omissions relied upon by appellant as constituting a 
breach of the co-operation clause of the policy are set forth in the beginning of 
its brief. But apparently all of the evidence relating to the subject-matter thereof 
is not contained in the record before us, because much of it, it seems, consisted 
of the testimony given at the Puter trial, a transcript of which was introduced in 
evidence in the present case, but not incorporated in the record on this appeal; nor 
is the substance thereof set forth in appellant’s brief. In that state of the record 
it will be presumed that the evidence supports the conclusions reached by the jury 
and the trial court, and an affirmance of. the judgment would be justified upon 
that ground without making further inquiry into the sufficiency of the evidence. 
Eddie v. Schumacher Wall Board Co., 79 Cal. App. 318, 249 P. 235; Shepard v. 
Yale, 94 Cal. App. 104, 270 P. 742; Ross v. Burr, 69 Cal. App. 286, 230 P. 986; 
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Yolland Ice & Fuel Co. v. Mulcahy, 72 Cal. App. 722, 238 P. 119; Runyon v. City 
of Los Angeles, 40 Cal. App. 383, 180 P. 837. 


[7] However, we are satisfied that the evidence appearing in the record before 
us is legally sufficient to support the conclusions of the jury and the trial court that 
the alleged acts and omissions complained of either were not substantiated, or were 
of such a nature as did not operate to appellant’s prejudice, in preparing or defend- 
ing the case, or otherwise. The failure of Puter to meet appellant’s attorney as 
requested by letter upon his arrival in Crescent City in April following the accident, 
to take certain depositions, was doubtless looked upon by the jury as a matter of 
minor importance. He was present at the appointed time to have his deposition 
taken, and his failure to meet appellant’s attorney upon his arrival was due, so Puter 
claimed, to other business engagements. Nor can it be said that appellant was 
prejudiced by the fact that Puter showed the letter he received to plaintiff’s attor- 
ney’s for the reason that a letter of similar import was sent direct to plaintiff's 
attorneys, except that it contained no invitation to meet the writer of the letters 
upon fis arrival; moreover, the letter sent to Puter shows in itself that it contained 
noth:. - of a confidential nature. In this connection, too, it may be stated that appel- 
lant’s attorney arrived in Crescent City by stage about noon; that all depositions 
were taken that afternoon as scheduled and he was able to return south on the 
stage, leaving about 3 o’clock the same day, in accordance with the desire expressed 
by him in his letters. In answer to the second and third complaints made by appel- 
lant, the evidence shows that the trial of the action was set for July 5th; and appel- 
lant’s attorney wrote to Puter saying he would arrive in Crescent City about noon 
on July 4th, and asked Puter to call at his hotel that afternoon in order that they 
might review the facts of the case. Puter did not call at the hotel, however, until 
about 5 o’clock that evening. The reason for the delay was, so he stated, that July 
4th being a holiday, he had certain social engagements for that afternoon which he 
did not feel called upon to set aside. When he did arrive at the hotel, an alterca- 
tion took place between him and appellant’s attorney, which was marked by con- 
siderable unpleasantness on both sides, and the interview ended abruptly, so appel- 
lant’s attorney testified, when he told Puter to be in court the next morning, to 
which Puter replied he would not be there, that he was too busy, that “this girl was 
morally entitled” to damages, and that if he were forced to come into court, his 
testimony would not do the insurance company any good; whereupon appellant's 
attorney told Puter he had violated his policy, that if judgment were given in plain- 
tiff’s favor, he, Puter, would have to pay it; and that Puter could “accept that” as 
his notice. Puter was not present in the courtroom at the morning session, the 
explanation given by him for his absence being that he was busy; but he was in 
and about the courthouse all morning, and therefore available if wanted; and during 
the afternoon session, before plaintiff closed her case, he was in attendance in the 
courtroom, and later was called as a witness for the defense and testified fully as 
to the facts of the case. Further contention is made that Puter’s actions interfered 
with the preparation of the defense to the action; but the evidence does not so 
show. It appears therefrom that during the eight months which elapsed between 
the date of the accident and the date of the trial of the action the insurance company 
obtained written statements as to the facts surrounding the accident from plaintiff, 
her principal witness, and Puter, and, in addition, their depositions were taken three 
months before the trial began; and it is conceded that no application was ever made 
for a postponement of the trial for any purpose. Furthermore, as will be noted 
from the decision in the Puter Case, there was little, if any, dispute as to the facts, 
the main question at issue in the case being a legal one, namely, whether the admitted 
facts constituted willful misconduct. It is true that in April Puter, in response to 
the letter written to him by appellant’s attorneys, made the suggestion, among others, 
that plaintiff’s claim be settled if possible before trial. But at that time the insur- 
ance carrier’s attorneys had assumed control of the case and had notified Puter that 
they were acting for him; and it is not intimated that he ever communicated any 
such statement to any other person. It cannot be successfully maintained, there- 
fore, in view of the admitted facts of the case, that the suggestion to his attorneys 
of a settlement out of court was out of order or improper. Appellant makes the 
further charge that Puter urged and encouraged plaintiff to take legal action against 
him. But the evidence does not substantiate the charge. The facts are that prior 
to the commencement of the action for damages Puter took plaintiff to her doctor’s 
office two or three times for treatment, and on one of these occasions, in response to 
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al inquiry made by her in the presence of a third party as to what he thought she 
should do about asking compensation for her injuries, he remarked that he did not 
like to advise her, but that “if she expected to get justice for her injuries she should 
consult an attorney and a good one.” And in explanation of the remark, Puter 
stated that this was the only time he ever talked with her about her case, and that 
at the time he made the remark he realized that sooner or later he would be sued. 

It is a fact also that Puter, while testifying as a witness for the defense, indi- 
cated in one of his answers that in his opinion plaintiff was entitled to damages; 
but as will be pointed out, appellant is not in a position to complain thereof because 
the opinion so expressed by Puter was elicited, unnecessarily, by appellant’s coun- 
sel on redirect examination after persistent inquiry as to whether Puter was desirous 
that plaintiff should be awarded a judgment, and after full knowledge on the part 
of appellant’s counsel that such was Puter’s belief. Some of the questions and 
answers so asked and given on redirect examination were as follows: 

“Q. Have you any interest in the outcome of this case? A. Absolutely none, 
except I want to see the young lady get a square deal. 

“Q. You would like to see her get a judgment in this case? A. If the Court 
thinks it is justice, yes. 

“CD a are the defendant? A. Iam. I feel sorry every time I look at that 
young lady. 
“ “OQ. As a matter of fact, you have been very much interested in her getting a 
judgment in this case? A. Absolutely I have not. Have not seen the young lady 


to speak of except in the presence of other people, more than two or three times 
since the accident. 


“Q. Have you told her you were anxious for her to get a judgment against 
you? A. No. Except if I mentioned it at all I hoped she would be treated fairly. 
Don’t know if I even said that. If she said I did I presume I must have said some- 
thing along that line * * * 

“Q. Still you are anxious to see het get a judgment. A. I am anxious to see 
that girl get justice. That is up to the evidence and up to the court. It makes no 
difference to me. 


“Q. It makes no difference to you whether or not you have to pay the judg- 
ment in this case? A. Makes no difference to me. The main thing is to have all 
the evidence go before the court. Whatever the court rules is satisfactory to me. 
Iam sorry, as I say, every time I see the young lady. She has been hurt. I don’t 
like to admit it is my fault. She was hurt out of my car.” 


Finally, in response to another question by appellant’s counsel as to whether 
Puter had discussed the case with plaintiff, Puter was allowed without protest to 
give a rather lengthy explanation wherein, after expressing sympathy for plaintiff’s 
injured condition, he said: “* * * I may be wrong; I may not be wrong; but I 
could see and realize that sooner or later I would be sued. No question about that. 
If any person in the world is entitled to what is reasonable in damages she is 
entitled to it. If it comes out of me she is entitled to it. If the law says she is not 
entitled to it it is just a good break for me, that’s all, and her misfortune.” It is 
against a portion of this last answer that appellant directs its criticism. But no 
motion was made to strike out the answer or any part of it; and, as will be seen, 
appellant’s counsel not only repeatedly invited and encouraged Puter to reveal his 
personal opinion, but the record shows also that such answer was clearly anticipated, 
because in April, in a letter written to appellant’s counsel, Puter said: “There is no 
doubt in my mind, the young lady is badly injured and is entitled to damages, from 
amoral standpoint at least. I am not presuming to know anything of the law in the 
matter. Further, I am not hiring any attorney as far as I am concerned. I am 
willing to take a chance ;” and later, on the day the depositions were taken, and again 
on the evening before the trial began, Puter told appellant’s counsel substantially 
the same thing. If, therefore, it was appellant’s purpose, at the trial of the action 
for damages, to establish that Puter was not guilty of willful misconduct and con- 
sequently not legally responsible for plaintiff’s injuries, it would seem to be an 
unusual method of accomplishing such purpose to ask him repeatedly, after placing 
him on the stand as a defense witness, to disclose his personal views in the matter; 
and appellant having done so with full knowledge of the nature of the answer that 
doubtless would be given, the law will not allow appellant afterwards to complain 
of the answer, nor to use it to its own advantage, in another action, as a means of 
defeating the statutory right of the injured party to invoke the benefits of the insur- 
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ance policy. There is no evidence showing that Puter at any time withheld any fact 
or circumstance from appellant’s attorneys which operated to appellant’s disadvantage 
in preparing its defense to, nor in defending the Puter action, nor is any claim 
made that as a witness therein he did not truthfully relate the circumstances of the 
accident. As said in the case of Coleman v. New Amsterdam Casualty Co., supra, 
cited by appellant, co-operation does not mean that the insured is called upon to 
aid in presenting a sham defense. It means that he shall make a fair and frank 
disclosure of information reasonably demanded by the insurer to enable it to deter- 
mine whether there is a genuine defense. And in our opinion the evidence in the 
present case is legally sufficient to support the implied findings of the jury and the 
trial court that Puter did not violate a duty thus imposed upon him. 

[8] Some reference has been made also to the testimony given at the present 
trial by plaintiff on cross-examination, to the effect that shortly after the accident 
happened she stated to appellant’s investigator that Puter was not intoxicated, and 
that Puter had previously requested her so to state, but nowhere during the course 
of either trial did appellant intimate that Puter was intoxicated. In fact, it took 
the opposite position. As shown by the opinion in Norton v. Puter, supra, appellant 
argued elaborately against such theory and at the trial of the present action no evi- 
dence whatever was introduced to prove otherwise. It must be assumed now, 
therefore, in the absence of any evidence shown to the contrary, that he was not 
intoxicated; and in that situation it cannot be successfully maintained, as appellant 
now contends, that Puter requested plaintiff to state something that was not true. 

The remaining points, being unimportant, do not require special notice. 

The judgment is affirmed. 

We concur: Tyler, P. J.; Cashin, J. 


EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited, et al. v. 
PERKINS (two cases). Nos. 21, 22. 
Court of Appeals of Maryland. Noy. 21, 1935. 
181 Atlantic Reporter 436. 
7. INSURANCE. 


Where promise of automobile liability insurer to defend suit against insured 
and to pay judgment was conditioned on insured’s performance of promise to 
forward to insurer every notice, summons, or other process served on insured, 
insured’s failure to perform such promise discharged insurer from its duty to 
defend or to pay damages. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

9. INSURANCE. 

Where judgments obtained against insured motorist for injuries sustained in 
automobile accident were valid, but after automobile liability insurer had elected 
to terminate its liability because of noncompliance with provision requiring insured 
to forward to insurer summons or other process served on insured, action of 
plaintiffs in having judgments annulled and in instituting new actions against 
insured on identical cause of action could not revive insurer’s discharged obligation. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeals from Baltimore Court of Common Pleas; Joseph N. Ulman, Judge. 

Actions by Helen R. Perkins and by Rody P. Perkins against John P. Martin 
and others, wherein the Employers’ Liability Assurance Corporation, Limited, was 
garnishee. From adverse judgments, the garnishee and others appeal. The 
appeals were consolidated. 

Judgments reversed without awarding a new trial. 

Argued together before Bond, C. J., and Offutt, Parke, Sloan, Mitchell, 
Shehan, and Johnson, JJ. 

James Morfit Mullen and R. Contee Rose, both of Baltimore (John H. Filler, 
of Baltimore, on the briefs), for appellants in both cases. 

William L. Marbury, Jr., and G. Van Velsor Wolf, both of Baltimore (Mar- 
bury, Gosnell & Williams, of Baltimore, on the brief), for appellees in both cases. 

ParRKE, Judge. 

On September 1, 1931, Helen R. Perkins and Rody R. Perkins were traveling 
in an automobile on a public highway in Maryland. The automobile was driven 
by its owner, Helen R. Perkins, and a collision occurred with an automobile which 
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was owned and operated by John P. Martin, a nonresident of Maryland. The 
occupants of the automobile, which was operated by Mrs. Perkins, were injured 
and the automobile damaged. 

At the time of the accident, Martin carried an operative insurance policy with 
the Employers’ Liability Assurance Corporation, Limited, under which, subject to 
the limitations and conditions of the policy, the assurer agreed: (a) To settle or 
to defend against claims resulting from the liability imposed upon the assured by 
law for damages on account of either bodily injuries and death accidentally sus- 
tained by a third party or accidental injury, destruction, and loss of use of the 
property of another. (b) To pay the assured for loss or damage to his automobile 
that resulted from specified injuries which were recovered in an accidental collision 
or by an upset. (c) To pay and satisfy judgments rendered against the assured 
in legal proceedings which had been defended by the assurer, and to protect the 
assured against the levy of executions issued against the assured on such judgments. 
(d) To pay all the expenses incurred by the assurer for investigation, negotiation, 
and defense of claims or proceedings; the expenses incurred by the assured for 
immediate and imperative medical or surgical relief; all premiums on attachment 
and appeal bonds; and the costs taxed against the assured in any such proceedings, 
and the interest accruing before or after the entry of judgment until the payment 
by the assurer of its share of the judgment. (¢) To investigate injuries and to 
settle or defend any resulting claims or suits for damages that may be instituted 
against the assured for such injuries. 

It was further agreed that the insolvency or bankruptcy of the assured should 
not release the assurer from the payment of the damages for injuries sustained or 
loss occasioned during the life of the policy, and, in case execution against the 
assured is returned unsatisfied in an action brought by the injured, because of such 
insolvency or bankruptcy, then an action may be brought by the injured person or 
his personal representative against the assurer under the terms of the policy for 
the amount of the judgment that is not in excess of the limits of the policy. 

The agreements thus summarized are subject to certain conditions, which can- 
not he waived or altered except by an indorsement which is attached to the policy 
and is signed by a designated executive officer. There was no such indorsement, 
and, so, full force and effect must be accorded to the conditions that, upon the 
occurrence of an accident covered by the policy, the assured shall give written 
notice of it to the assurer, and of the full particulars of any claim made because 
of the accident; and, if any suit be brought against the assured on account of the 
accident, the assured shall immediately forward to the corporation or its duly 
authorized agent every notice, summons, or other process served upon the assured. 

After the accident, the assured forthwith gave the required notice under the 
policy of the happening of the accident, and a representative of the assurer attended, 

n September 27, in Maryland, a trial before a justice of the peace, of the assured 
on criminal charges growing out of the accident. On November 3, 1931, separate 
actions on titling for personal injury and for injury to property, which were 
alike caused by the accident, were brought in Maryland by Helen R. Perkins and 
Rody P. Perkins against the assured, who was a resident of the District of 
Columbia and who had no place of business or of residence within the state of 
Maryland. The collision of the two automobiles had, however, happened on a 
highway of the state, and the actions were accordingly brought pursuant to the 
terms of the Acts of 1931, c. 70 (Code, art. 56, § 190A). 

On the day the actions were begun, the attorney for the several plaintiffs wrote 
to the assured that he had instituted proceedings in the superior court of Baltimore 
City to recover damages for the injuries sustained by the plaintiffs through the 
negligent operation of the assured’s automobile, and requested the assured to 
advise him if the assured would accept service of process, and, if not, that the 
plaintiffs would proceed to file the suits in the District of Columbia. 

Upon the receipt by mail of this communication the assured delivered the 
letter to the assurer by leaving it with the assurer’s agent in Washington. The 
defendant, however, never accepted service of process in connection with these 
actions, but no actions were ever filed in the District of Columbia. 

On November 18, 1931, an attorney for the assurer wrote to the attorney for 
the plaintiffs stating that the matter had been referred to him and that he would 
discuss the cases with the plaintiffs’ attorney. Some negotiations followed with 
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respect to a settlement, and in April, 1932, a medical examination of Mrs. Perkins 
was made by a doctor of the assured. 

Meanwhile nothing further seems to have been done in the pending actions 
until a lapse of six months, when, under the provisions of the Acts of 1931, c. 70, 
process was issued and served on the secretary of state on May 8, 1932, and notice 
of such service and copies of the declarations were forthwith sent by registered 
mail by the attorney for the plaintiffs to the defendant John P. Martin. The 
registered envelopes were delivered to the wife of John P. Martin, who signed the 
defendant’s return receipts, which were filed in the respective proceedings, with the 
affidavits of either the plaintiffs or their attorney that these provisions of the statute 
had been complied with. After the receipt of these envelopes, Mrs. Martin deliy- 
ered the notices and the copies of the declarations to John P. Martin, her husband 
and the defendant, but John P. Martin never delivered these notices of the service 
of process upon the secretary of state and the copies of the declarations to the 
assurer, which did not learn of the service in the cases and the receipt by the 
assured of the notices and declarations until after October 11, 1932, when the 
judgments by default for want of pleas were extended, after inquisitions had, in 
favor of Helen R. Perkins for $3,750, and Rody P. Perkins for $1,250. 

After the assurer was informed of the two judgments, its attorney wrote to 
the defendant that although the notices and copies of the declarations had been sent 
to him by registered mail and had been received by him or by some one in his 
behalf on May 11, 1932, he had made no appearance in either case and judgments 
had been entered. The letter further stated that the defendant had been requested 
by the assurer immediately to refer to its representative in Washington all papers 
that he might receive, and that, because of his breach of the condition of the 
policy requiring him “to refer to us (the assurer) the declarations and the notices 
which were sent to you (the assured) by registered mail * * * you are hereby 
notified that we cannot relieve you of the payment of these judgments or accept 
any responsibility under our policy.” 

On November 11, 1932, the atttorney for the plaintiffs called by telephone the 
attorney for the assurer and notified him of the recovery of the two judgments 
against Martin, and was informed of the breach of the conditions of the policy by 
Martin. Four days later a letter was sent in behalf of the plaintiffs to the defend- 
ant advising him that steps would be taken to collect the judgments, if they were 
not paid by November 23. At the same time, the attorney for the plaintiffs inclosed 
a copy of this letter in one to the attorney for the insurance company and stated 
that if the latter desired to plead on behalf of the defendant, and would so advise 
counsel for the plaintiffs before November 23, he would consent to strike out the 
judgments, but that if the offer were not accepted by the time limited, the 
plaintiffs would proceed without further notice. In reply to this communication, 
the assurer promptly replied and reiterated its position that the breach of condi- 
tion by the assured had relieved the company of any liability under the policy, and 
that, therefore, it had no right to object to any action contemplated by the plain- 
tiffs. 

The attorney, who had represented the plaintiffs, withdrew from the cases, 
and he was succeeded by another, who requested the court to strike out the judg- 
ments of October 11, which was done on December 8, 1932. On this date, the new 
attorney renewed the original proceedings under chapter 70 of the Acts of 1931, and 
the proceedings were, at first, similar except that the registered letters were deliv- 
ered to John P. Martin personally. From that point, the course of the litigation 
was different, because the defendant promptly transmitted the notices and copies of 
the declarations to the corporation. The attorney for the plaintiffs did likewise, 
but on May 22, 1933, dismissed both actions in the superior court. 


On June 20, 1933, the two actions were renewed in the court of common pleas 
for Baltimore City and again service was sought pursuant to the provisions of 
the Acts of 1931, c. 70. The return receipts were signed by the defendant, and 
the affidavits of compliance were made. The attorney for the defendant sent the 
papers received by registered letter to the corporation, and the attorney for the 
plaintiffs forwarded to the corporation copies of the new notices and declarations. 
The corporation again denied its liability, and declined to defend the actions. 

In the trial of the actions on March 16, 1934, a verdict was rendered in favor 
of Helen R. Perkins for $2,500 and in favor of Rody P. Perkins for $1,000. 
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Judgment was entered on the verdicts on March 19, 1934. In behalf of Martin, his 
attorneys made a written demand on the company for the payment of these judg- 
ments, with interest and costs, and of a counsel fee of $300. The company again 
denied its liability. The plaintiffs had writs of fieri facias issued out of the court 
of common pleas on the judgments on March 28, 1934, and the returns were nulla 
bona. The judgments remain unpaid, and no proceedings of any kind have been 
had in the District ‘of Columbia against John P. Martin in connection with these 
judgments. . 7 

' The questions at bar arise on attachments on the two judgments, issued out 
of the court of common pleas on April 19, 1934, and laid in the hands of the 
Employers’ Liability Assurance Corporation, Limited. The garnishee has denied 
that it has any goods, chattels, and credits of either of the defendants. On 
the issues joined on the replication to the pleas of nulla bona, the verdicts were 
against the garnishee for $2,644.90 in the attachment of Helen R. Perkins and for 
$1,069.90 in the attachment of Rody P. Perkins. Judgments were entered on these 
verdicts and appeals were severally taken; but, as the two cases present the same 
questions on substantially similar facts, the two appeals have been consolidated and 
have been brought upon one record. ; 

The plaintiffs or attaching creditors offered no prayers, but the garnishee sub- 
mitted twelve. The third and fourth prayers were conceded, and the other ten 
were rejected by the court, and the single exception in each case is to the ruling on 
the prayer. The facts are not in controversy and the questions raised are whether 
or not the agreed facts entitled the creditors to the judgments of condemnation 
obtained. 

[1-3] 1. It is an elementary principle of justice that, in an action to establish 
a personal liability a court cannot acquire jurisdiction over the person of one who 
has no residence within its territorial jurisdiction, except by actual service of notice 
upon him or upon some one authorized to accept service in his behalf, or by his 
waiver of the lack of due service by his general appearance in the action or by 
otherwise submitting to the jurisdiction of the court. Wilmer v. Epstein, 116 Md. 
140, 143, 81 A. 379; Wilmer v. Picka, 118 Md. 543, 549, 550, 85 A. 778; Piedmont 
Mt. Airy Guano Co. v. Merritt, 154 Md. 226, 228, 140 A. 62. However, it is estab- 
lished that the state, in the exercise of its police power, may declare that the use 
of the highway by a nonresident is the equivalent to an appointment by the non- 
resident of an official of the state to be his agent on whom process may be served 
in any action growing out of an accident in which the nonresident may be involved 
while operating a motor vehicle on a highway of the state, if the legislation enacted 
for this purpose contain provisions for personal notice to the defendant which are 
reasonably adequate to inform him of the action brought against him, and his 
alleged responsibility for the accident and liability for its consequences. Further- 
more, it is held that if the terms of the act prescribe a valid notification, the 
defendant must be notified in the statutory method. The fact that the defendant 
had, in any other than the specified manner, acquired actual knowledge of the 
bringing of the action and its nature, would not confer a jurisdiction which arises 
only upon the fulfillment of the definite and uniform conditions erected by a con- 
stitutional enactment. 

__ [4] These principles were declared and applied in Grote v. Rogers, 158 Md. 685, 
687, 149 A. 547, Id., 158 Md. 695, 696, 149 A. 551, which held chapter 254 of the 
Acts of 1929 unconstitutional because the provisions of that statute did not make it 
reasonably probable that from a compliance with them the nonresident defendant 
would receive actual notice of the action and its significance. Wuchter v. Pizzutti, 
276 U. S. 13, 48 S. Ct. 259, 72 L. Ed. 446, 57 A. L. R. 1230. As a result of this deci- 
sion, chapter 70 of the Acts of 1931 was passed and corrected the defects of the 
iormer legislation so that the new statute was unobjectionable on constitutional 
grounds. Code, art. 56, § 190A, with amendments by chapter 70 of Acts of 1931, 
and chapter 288 of Acts of 1933, supra. Huddy, Cyclopedia of Automobile Law 
(%h Ed.) vols. 15, 16, §§ 82, 89; Hess v. Powloski, 274 U. S. 352, 47 S. Ct. 632, 71 
L. Ed. 1091; Kane v. New Jersey, 242 U. S. 160, 37 S. Ct. 30, 61 L. Ed. 222; Garrett 
v. Turner, 235 Pa. 383, 84 A. 354; O’Tier v. Sell, 252 N. Y. 400, 169 N. E. 624. 

The actions on the record were all instituted by virtue of the provisions of 
chapter 70 of the Acts of 1931. The statute provided that after the action was 
brought service upon the nonresident in the use of the highways of the state at the 
time of the accident or collision should be made by leaving a copy of the process 
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with a fee of $2 in the hands of the secretary of state or in his office. The service 
so made was declared to be sufficient service upon the nonresident, provided (a) 
notice of the service and (b) a copy of the declaration or titling shall forthwith be 
sent by registered mail by the plaintiff or his attorney to the defendant, and (c) the 
defendant’s return receipt, and (d) the plaintiff's or his attorney’s affidavit of com- 
pliance herewith shall be filed with the clerk of the court in which the proceedings 
are pending. 

By section 190B the statute (as added to Code Pub. Gen. Laws 1924) declared 
a notice of service to be sufficient if it be addressed in writing to the defendant and 
notify him that the named plaintiff had brought suit against him in the particular 
court in Maryland to recover damages for the wrongs set out in the attached copy 
of the declaration; and that service of process against the defendant had been 
made by leaving a copy of the process in the hands of the secretary of state or in 
his office; and that the defendant must plead to said declaration within sixty days 
from the date of delivery noted upon the defendant’s return receipt to the registered 
letter, or else judgment by default might be entered against him. 

[5, 6] It was not until all these requirements of the statute had been fulfilled, 
and the defendant had failed to plead to the declaration within sixty days from the 
date as noted upon said return receipt of the delivery of said notice of service and 
of copies of the declaration, that a judgment by default might be entered upon the 
motion in writing of the plaintiffs or their attorneys. Here the judgments by default 
were so entered and final judgments were extended by the court. The court was of 
general jurisdiction and had proceeded to an adjudication of the cause, and there- 
fore it must be presumed that the court had evidence that there was such service 
under the statute as conferred jurisdiction of the person. Herman on Estoppel, 
vol. 1, § 269, p. 316, § 362: Ranoul v. Griffie, 3 Md. 54. In addition to this presump- 
tion in favor of the jurisdiction of the court, it affirmatively appears by the 
agreed statements of facts that every requisite of the service which had been sub- 
stituted by statute for a personal service of process upon the defendant had heen 
fulfilled. It is urged, however, that jurisdiction was not obtained because the reg- 
istered envelopes were delivered to the wife of the defendant and that she signed 
his name to the return receipts, which thus by their terms and signatures purported 
to be the receipts of the defendant and as such were so filed in the actions. 

As stated in Grote v. Rogers, 158 Md. 685, 149 A. 547, the object of its pro- 
visions is to give notice to the defendant. The return receipt furnishes the pre- 
scribed evidence of his having had delivered to him the documents whose receipt by 
registered mail constitute the notification. The statute does not exact a personal 
delivery to the defendant of the documents sent by registered mail, nor that the 
return receipts shall bear his personal signature. Registered mail is delivered to 
the addressee by post in due course if received either by its addressee or by the 
addressee’s agent for that purpose. So, it follows that whether the return receipt 
for the delivery of registered mail is signed by the addressee, or the addressee’s 
name to the receipt is signed by his agent to receive the registered mail, the receipt 
is equally the receipt of the addressee. In either event, there has been an actual 
delivery to the addressee and his feturn receipt obtained. In the one instance there 
is a literal, and in the other a substantial, compliance with the statute; for, in the 
construction of similar provisions, “it is held that the receipt need not be literally 
delivered into the hands of the defendant, and need not bear his personal signature. 
There is substantial compliance if the person who actually subscribes defendant's 
name to it has authority so to do.” Huddy’s Cyclopedia of Automobile law (9th 
Ed.) vols. 15, 16, § 89, pp. 160, 161: Gesell v. Wells, 229 App. Div. 11, 240 N. Y. S. 
628: Id., 229 App. Div. 821, 242 N. Y. S. 902, affirmed in 254 N. Y. 604, 173 N. E. 
885; Duggan v. Ogden, 278 Mass. 432, 180 N. E. 301, 82 A. L. R. 765; Syracuse 
Trust Co. v. Keller, 5 W. W. Harr. (Del.) 304, 165 A. 327, 329, 330. See Randazzo 
v. Wheaton, 278 Mass. 536, 180 N. E. 303; Brammall v. La Rose, 105 Vt. 345, 165 
A. 916, 918; Hartley v. Vitiello, 113 Conn. 74, 154 A. 255, 259; Derrickson v. Ban- 
nett, 5 W. W. Harr. (Del.) 165, 160 A. 907; Creadick v. Keller, 5 W. W. Harr. 


(Del.) 169, 160 A. 909; Felstead v. Eastern Shore Express, 5 W. W. Harr. (Del.) 
171, 160 A. 910. 


‘2. In other than domestic affairs the wife has, by virtue of her marital relation 
alone, no authority to bind her husband by contracts or acts of a general nature, 
but the relation of husband and wife must be taken into consideration on the ques- 
tion of agency; and the acts of the wife will be more readily found to have been 





Auto.]| Employers Liability Assur. Corp., Limited et al. v. Perkins 911 


done with the knowledge and authority of the husband than those of a stranger. 
Mechem on Agency (2d Ed) §§ 161, 167; Miller v. Ada First Nat’l Bank, 133 Minn. 
463, 157 N. W. 1009; Brown v. Woodward, 75 Conn. 254, 53 A. 112. It is nowhere 
denied by this record that the wife was the agent of the husband in all her acts with 
respect to the papers sent by registered mail. Nor is there any evidence that she 
acted without the authorization of her husband, but to the contrary the testimony 
and circumstances tend to establish her agency. 

In the delivery of registered mail and in the taking of a receipt, the postal 
officials must be assumed to have discharged their duties according to their authority ; 
and, so, to have delivered the mail, if not to the addressee, to one who as the agent 
of the addressee had authority to take, and to acknowledge the receipt of the mail 
in behalf of the addressee. Moreover, in furtherance of the purpose for which it 
had been received, and, therefore, of her agency, the wife delivered, and the husband 
accepted the delivery of the registered mail, and, obtaining thereby full information 
of its import and purpose, nevertheless did not repudiate her act for his benefit but 
retained and kept in his possession the registered matter, and permitted the plain- 
tiffs to proceed on the assumption that he had received the registered mail. 

The notices which are prescribed by the statute are as indubitably shown to have 
been delivered to the defendant, and the trial court to have been advised of that 
notification by the return receipt, as if the registered mail had been directly handed 
to the defendant, by the postman, and the defendant had thereupon signed the return 
receipt. The plaintiffs or their attorney made and filed in the actions the affidavits 
that the statute had been complied with, and the proceedings of record affirmed 
that the defendant had been regularly summoned, and was under rule to plead. He 
neither appeared specially to move to quash the process nor to plead in abatement 
of the actions, so that for his default in pleading-that the return receipt was not his 
receipt nor signed by his authorization, a judgment was entered and extended against 
the defendant. So, clearly, he must be held to have authorized his wife’s acts in 
receiving the mail for him and signing the return receipt in his behalf. 

[7] 3. It is obvious that, under the facts and circumstances of this record, the 
documents which were contained in the registered envelopes and which were deliv- 
ered to the assured were within the meaning of the words “every notice, summons, 
or other process served upon the assured,” in the following condition of the policy: 
“Notice B * * * If any suit or other proceeding * * * is instituted against 
the Assured on account of any such accident, the Assured shall immediately for- 
ward to the Corporation or its duly authorized Agent every notice, summons, or 
other process served upon the assured. * * * and failure to give any notice 
required to be given by this policy within the time specified therein shall not invali- 
date any claim made by the assured if it shall be shown not to have been reasonably 
possible to give such notice within the prescribed time and that notice was given 
as soon aS was reasonably possible.” 

The agreement of the assurer was subject to these conditions, and their material 
nature is manifest. Among the dependent promises of the assured was to settle or 
defend suits or other proceedings instituted against the assured on account of 
specified injuries growing out of an accident within the terms of the policy, and to 
pay, if so defended, any judgment recovered. It was, therefore, of primary impor- 
tance in the making of the defenses available in behalf of the assured, and in the 
prevention of collusion in this respect between the plaintiff and the assured, that 
the insurance carrier have forwarded to it every notice, summons, or other process 
served upon the assured, since it was from the terms of such service that the 
defenses of the defendant to the jurisdiction, to the action, or to the merits must be 
duly and seasonably made to the plaintiff’s demand. The information imparted by 
these papers was of vital importance to the insurance carrier, and goes to the root 
of the contract. The parties accordingly agreed in express terms that the perform- 
ance on the part of the assurer was in consideration of certain things to be done by 
the assured, and that the payments to be made or the things to be done by the assurer 
in respect of the claims of third parties for damages were not to be made or done 
until those certain things with respect to.the suit papers mentioned were first done 
by the assured. In other words, the performance by the assured of what the con- 
tract expressly described as conditions to his right to have performance on the part 
of the assurer were conditions precedent whose failure to perform discharged the 
Instance carrier from the primary duty to perform or the secondary duty to pay 


damages, if the assurer so elect. Coleman v. New Amsterdam Casualty Company, 
247 N. Y. 271, 160 N. E. 367, 72 A. L. R. 1443. 
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On principle and by the weight of authority the general rule is that, without 
reference to whether or not the assurer sustained any pecuniary loss or prejudice 
by the failure of the assured to forward to the company or its duly authorized agent 
the documents served upon the assured, this failure to fulfill a condition upon which 
performance by the assured is dependent was a breach of the contract which denied 
the assured a right of recovery on the contract Lewis v. Commercial, etc., Co., 142 
Md. 472, 478-481, 121 A. 259, 28 A. L. R. 1287; American, etc., Co. v. Fidelity & 
Casualty Co., 159 Md. 631, 637, 640, 152 A. 523; American Casualty Co. v. Purcella 
163 Md. 434, 437-439, 163 A. 870; Metropolitan Casualty Ins. Co. v. Colthurst (C. 
C. A.) 36 F.(2d) 559, certiorari denied in 281 U. S. 746, 50 S. Ct. 351, 74 L. Ed. 1158; 
Kana v. Fishman, 276 Mass. 206, 176 N. E. 922; Stacey .v. Fidelity & C. Co., 114 
Ohio St. 633, 151 N. E. 718; Id., 21 Ohio App. 70, 152 N. E. 794; Heller v. Stand- 
ard Acc. Ins. Co., 118 Ohio St. 237, 160 N. E. 707; Id., 27 Ohio App. 405, 161 N. 
E. 360; Meyer v. Iowa Mut. Liability Ins. Co., 240 Ill. App. 431; Oakland Motor Co. 
v. American Fidelity Co., 190 Mich. 74, 155 N. W. 729; Cases collected in 76 A. L. 
R. pages 191-195, 201-205 (general rule). 

[8] 4. The plaintiffs in the attachment proceedings have no right superior to 
that of the assured. They stand in his place, and the same defenses which the insur- 
ance carrier had against the right of action on the part of the assured on the policy 
of insurance are available to the assurer as the garnishee of the plaintiffs. So, the 
assured’s breach of a condition precedent with which the assurer may bar a recov- 
ery by the assured is equally a bar to an attachment laid in the hands of the assurer 
by a creditor of the assured. The law does not permit the garnishee to be put ina 
worse position by the issue of a writ of attachment. Hodge and McLane on 
Attachments, § 148; 76 A. L. R. pp. 235, 236. 

[9] 5. The two judgments first obtained were stricken out after they had become 
enrolled. They were valid judgments on the record at bar. The ground on which 
the court acted is not disclosed. Whatever may have been the motive of the plain- 
tiffs in having the judgments annulled, the insurance carrier neither consented nor 
participated. So far as the insurance carrier is concerned it was, therefore, not 
affected by the striking down of valid judgments against the defendant, nor by the 
subsequent proceedings in the same court in the same actions, nor by the subsequent 
actions instituted in another court of the same jurisdiction and carried to judg- 
ments against the defendant. The insurance company’s consistent and steadfast 
position was that its liability had ceased upon the breach of contract by the assured 
when the first actions were begun. In this position the court agrees. Having made 
its election that its liability was at an end because of a clear breach of a condition 
precedent, nothing that the assured or the third party could do by way of starting 
new actions against the assured on the identical cause of action under which a valid 
judgment had been recovered could revive the assurer’s discharged obligation. 

The cases of the Southern Surety Company v. Grocer Company, 151 Ark. 480, 
236 S. W. 841, and of Shirley v. American Auto. Ins. Co., 163 Wash. 136, 300 P. 
155, do not support a contrary conclusion, as the facts there involved are different. 

The court is of the opinion that the prayers of the garnishee directing a ver- 
dict in its favor should have been granted. For error in rejecting these prayers the 
judgment will be reversed. 


Judgments in Nos. 21 and 22 reversed, with costs to the appellant in both cases, 
without awarding a new trial. 























































LEONARDO v. DE VELLIS et al. 
Supreme Judicial Court of Massachusetts. Middlesex. Oct. 31, 1935. 
198 Northeastern Reporter 264. 
2. INSURANCE. 


Compulsory automobile liability insurance statutes provide for security in col- 
lection of compensation for damages sustained without fault by travelers on high- 
way through negligent operation of automobiles, but do not make available to judg- 
ment creditor proceeds of policy unless judgment debtor falls within definition of 
one assured under terms of policy (G. L. [Ter. Ed.] c. 90, §§ 34A-34J). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

3. INSURANCE. 


In suit to reach and apply toward satisfaction of judgment proceeds of com- 
pulsory automobile liability policy which was not introduced in evidence, policy was 
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presumed to conform to statutory mandates requiring such insurance (G. L. [Ter. 
Ed.] c. 90, § 34A). 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 


4. INSURANCE. 

In suit to reach and apply toward satisfaction of judgment proceeds of com- 
pulsory automobile liability policy, liability of insured for indemnity for or protec- 
tion to insured or any person responsible for operation of insured’s motor vehicle 
with his express or implied consent must be established (G. L. [Ter. E.] c. 90, 
§ 34A). 

(For other cases, see Insurance, Dec. Dig. § 5914.) 


6. INSURANCE. 

Person whose name was substituted on certificate of compulsory automobile 
liability insurance after registration of automobile by alteration of owner’s name, 
which appeared thereon at time of execution, held not directly insured by policy so 
as to impose liability on insurer for judgment against such person for injuries 
received in operation of automobile covered by policy, regardless of whether appli- 
cation for registration in name of such person, which was attached to certificate, or 
certificate, was filled out and signed first (G. L. [Ter. Ed.] c. 90, §§ 1A, 34A). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

7. INSURANCE. 

Liability of insurer under compulsory automobile liability policy cannot be 
stretched beyond terms of certificate in light of governing statutes (G. L. [Ter. Ed.] 
c. 9), §§ 34A-34). 

(For other cases, see Insurance, Dec. Dig § 5913/4.) 

8. INSURANCE. 

In action to reach and apply toward satisfaction of judgment proceeds of com- 
pulsory automobile liability policy, insurer’s defense based upon certificate of insur- 
ance showing issuance of policy to person other than judgment debtor to whom no 
policy was issued held not affected by statutes providing that insurer issuing cer- 
tificate should be estopped to deny issuance of policy as set forth therein and that 
no statement made by insured in securing policy or registration of automobile shouid 
should avoid policy (G. L. [Ter. Ed.] c. 90, § 34B; c. 175, § 113A (5). 

(For other cases, see Insurance, Dec. Dig. § 59114.) 

9. INSURANCE. 

Contractual obligation of insurer under compulsory automobile liability policy is 
defined by insurance certificate and policy, and is not affected by conduct of applicant 
for registration of automobile not covered by insurance either in placing name on 
application for registration or otherwise (G. L. [Ter. Ed.] c. 90, §§ 34A-34J). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Superior Court, Middlesex County; Greenhalge, Judge. 

Suit by Josephine M. Leonardo against Louise De Vellis and another. From a 
decree dismissing the bill, the plaintiff appeals. 

\ffirmed. 

E. A. Counihan, Jr., and W. H. McLaughlin, both of Boston, for appellant. 

1). H. Fulton, of Boston, for appellees. 

Rucac, Chief Justice. 

This is a suit in equity under G. L. (Ter. Ed.) c. 175, §§ 112, 113, to reach and 
apply toward the satisfaction of a judgment recovered by the plaintiff the proceeds 
ot a policy issued by the defendant insurance company (hereafter called the insurer) 
pursuant to the compulsory motor vehicle insurance statute. G. L. (Ter. Ed.) c. 90, 
§8§ 344-34]. The trial judge made findings and rulings and ordered the entry of a 
decree dismissing the bill. Final decree was entered accordingly. The plaintiff 
appealed. The evidence is reported. 

he facts found are in substance these: The plaintiff recovered judgment against 
Louise De Vellis (hereafter called the defendant) in an action for compensation for 
personal injuries sustained by reason of being struck by an automobile. That judg- 
ment has not been satisfied and more than thirty days had elapsed since its entry 
before the bringing of the present suit. G. L. (Ter. Ed.) c. 214, § 3(10). The 
automobile concerned in the accident, on account of which the judgment was recov- 
ered by the plaintiff, was registered in the name of the defendant upon an applica- 
tion in her name. The registration number was 630791. The real owner of the 
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automobile and the real applicant for insurance was Thomas De Vellis, otherwise 
called Salvatore De Vellis, who applied for insurance under the name and descrip- 
tion “Louis D. De Vellis, 131 Winsor Street, Watertown, Counterman.” The 
insurer executed a certificate stating that it had issued to Louis D. De Vellis, “the 
motor vehicle registrant, hereinbefore indicated,’ a motor vehicle liability poilcy 
covering the automobile. That certificate was in the form prescribed by the regis- 
trar of motor vehicles and was attached to the application for registration of the 
automobile, all as issued by the registrar of motor vehicles. Further findings are 
that that “certificate now bears the name of Louise D. De Vellis, the terminal letter 
‘e’ of the name ‘Louise’ being in pencil, all other words or letters being typewritten. 
I am unable to find when or by whom the letter ‘e’ was added to the name ‘Louis,’ 
but I do find by strong inference from the evidence that it was added at some time 
subsequent to the issuance of plates to Louise De Vellis, and that the person actu- 
ally insured and referred to in the certificate of insurance was a man using the name 
of Louis D. De Vellis and not Louise De Vellis. I am unable to find that any policy 
of insurance was ever issued by” the Insurer to the defendant Louise De Vellis. 

[1] These findings are amply supported by the testimony and must be accepted 
as true. There was evidence tending to show that the certificate of insurance wa; 
executed in triplicate, the original and two copies, all being attached to the same 
printed form of application for motor vehicle registration. The second or “dupli- 
cate” copy was detached by the insurer and retained by it. The original and the 
first copy, still attached to the printed form, were later presented to the registry of 
motor vehicles. At that time the application was signed “Louise De Vellis.” On 
receipt of the application at the registry, the insurance certificate and the first copy 
were stamped with the number 630791 and registration plates of that number were 
delivered to the applicant. The first copy, known as the “record” copy, of the 
insurance certificate was then returned to the insurer. At some subsequent time, 
the letter “e” in penciled handwriting was added to the typewritten name “Louis” 
on the original certificate in the registry of motor vehicles. Neither the “duplicate” 
nor the “record” copy of that certificate shows any such alteration of Louis to 
Louise, but remained Louis. 


The question is whether under the governing statutory provisions the insurer in 
this suit may deny that it issued an insurance policy to the defendant, whose name 
was signed to the application for registration and whose name in the manner above 
described appeared at the time of the trial on the insurance certificate on file in 
the registry of motor vehicles. 

The following are the pertinent provisions of G. L. (Ter. Ed.) c. 90: Section 
1A: “No motor vehicle * * * shall be registered * * * unless the applica- 
tion therefor is accompanied by a certificate as defined in section thirty-four A.” 
Section 34A: “ ‘Certificate,’ the certificate of an insurance company * * *  stat- 
ing that it has issued to the applicant for registration of a motor vehicle a motor 
vehicle liability policy which covers such motor vehicle.” Section 34B: “Any com- 
pany issuing a certificate * * * which is filed with the registrar in connection 
with the registration of a motor vehicle, shall be estopped to deny the issue or 
execution of a motor vehicle liability policy * * * as set forth therein.” 


[2-4] The plaintiff contends that Louise De Vellis is the name of the applicant 
for registration as written on the application, and that therefore the insurer 1s 
estopped to deny that it issued a policy protecting her from liability on the auto- 
mobile in question. The insurer contends that it issued a certificate to Louis D. 
De Vellis, that that fact was clearly stated in its certificate, and that its present 
defense is not inconsistent with or in denial of anything set forth in the certificate. 
The relevant statutes were enacted in order to make provision for security in the 
collection of compensation for damages sustained without fault by travelers on the 
highway through the negligent operation of motor vehicles by others. O’Roak v. 
Lloyds Casualty Co., 285 Mass. 532, 535, 189 N. E. 571. The statutes, however, do 
not purport to make available to a judgment creditor the proceeds of a liability 
policy unless the judgment debtor falls within the definition of one assured under 
the terms of the policy. It is not within the contemplation of the statute that every 
person injured by the operation of the motor vehicle in all circumstances and by 
any person shall be entitled to the benefit of the insurance policy. A motor vehicle 
liability policy must provide “indemnity for or protection to the insured and any 
person responsible for the operation of the insured’s motor vehicle with his express 
or implied consent against loss.” Section 34A. That is the extent of the com- 
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pulsory requirement. Although the policy issued in the case at bar was not intro- 
duced in evidence, it must be presumed to conform to the mandates of the statute. 
MacBey v. Hartford Accident & Indemnity Co. (Mass.) 197 N. E. 516. The policy 
is not required to afford protection to everybody injured by the operation of the 
described automobile. It protects only as stated in the sentence last quoted. Ljia- 
bility as thus described must be established. The owner of an automobile alone 
properly may register it. G. L. (Ter. Ed.) c. 90, § 2. The plaintiff did not secure 
judgment against Thomas De Vellis, who was the owner of the automobile and who 
is contemplated by the statute as the appropriate applicant for registration and for 
insurance. 

[5] It is to be observed that, if the papers produced at the trial be accepted at 
their face value, there is an important discrepancy. The name on the application 
was “Louise De Vellis.” The name of the assured stated in the certificate, assum- 
ing as part of that name the final ‘“e” added in pencil manuscript to the otherwise 
typewritten given name “Louis,” was “Louise D. De Vellis.” That was not the 
name of the applicant, because it contained a middle initial. “The middle name or 
initial is a part of the name of a person.” Putnam vy. Bessom (Mass.) 197 N. E. 
147, 148, and cases there collected. The applicant and the person assured, according 

) that certificate, appear not to be the same person. 

[6-9] The plaintiff does not contend that Louise De Vellis is an assured under 
a policy issued to Louis D. De Vellis, or Thomas De Vellis. See Blair vy. Travelers’ 
Ins. Co. (Mass.) 197 N. E. 60. She asserts that Louise De Vellis was insured 
directly. The findings and the evidence do not support that conclusion. The insur- 
ance certificate at the time of its execution and filing with the registrar of motor 
vehicles bore in typewriting “Louis D. De Vellis” as the name of the “Motor Vehicle 
registrant, hereinbefore indicated”; it described his “Occupation” as ‘““Counterman.” 
Plainly, the only person indicated in the certificate of insurance as being’ insured 
was Louis D. De Vellis, not Louise De Vellis. In form and words the “Certificate 
of Insurance” is a separate instrument, “to be filled out by Insurance Company” 
according to the words printed thereon. In the process of registration: the “record” 
and “duplicate” copies of the certificate become detached and separate, although 
the original remains, as printed and filled out, attached to the application for regis- 
tration. In this connection it is not material whether the application for registration 
or the certificate was filled out and signed first. The liability of the insurer cannot 
be stretched beyond the terms of the certificate in the light of the governing statutes. 
The statutory estoppel prescribed by section 34B and already quoted prohibits deniai 
by the insurer of the execution and issuance of a policy as set forth in the certificate 
of insurance. The insurer relies upon the certificate of insurance as exonerating 
it from liability and as showing that it issued no policy to the defendant. That 
defense is established on the present record. No estoppel is raised by section 34B 
against the insurer on these facts. Nothing in section 34A is at variance with this 
conclusion. That section defines an insurance certificate as a statement that the 
insurance company has issued a policy covering the specified motor vehicle to the 
applicant for registration. The certificate in question so stated, naming the true 
owner and appropriate applicant as found by the trial judge. The subsequent altera- 
tion of the certificate by some unknown person after the issuance of the registration 
plates, and the name “Louise De Vellis” on the application for registration, cannot 
alter the legal effect of the plain words of the certificate at the time of its execution 
and delivery. 

The plaintiff is not aided by the provisions of G. L. (Ter. Ed.) c. 175, § 113A(5), 
to the effect that “no statement made by the insured or on his behalf, either in secur- 
ing the policy or in securing registration of the motor vehicle * * * covered 
thereby * * * and no act or default of the insured, either prior or subsequent 
to the issue of the policy, shall operate to defeat or avoid the policy so as to bar 
recovery” in a proceeding like the present. That statutory regulation as to the force 
and effect of a motor vehicle insurance policy is important, is onerous on the insurer, 
and is given full effect in cases coming within its terms. Caccavo v. Kearney, 286 
Mass. 480, 190 N. E. 817. The present defendant is not seeking to avoid its policy. 
It relies upon the certificate signed by it and upon the implications of the policy 
there described. The contractual obligation of the insurer is defined by the insur- 
ance certificate signed by it and the policy issued by it. That contractual obligation 
is not affected by the conduct of an applicant for registration not covered by the 
insurance, either in placing a name on the application for registration, or otherwise. 
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The insurer had no contract of insurance with the defendant. Rondina v. Employers’ 

Liability Assurance Corp., Ltd., 286 Mass. 209, 190 N. E. 35. Nothing in the statutes 

prevents the insurer from asserting its nonliability upon the facts here disclosed. 
Decree affirmed. 


TRAVELERS’ INDEMNITY CO. v. HOLIMAN. No. 31892. 
Supreme Court of Mississippi, Division B. Nov. 11, 1935. 
164 Southern Reporter 36. 
1. INSURANCE. 


Complaint, in action by injured automobile guest against insurer of host, which 
failed to allege that host had complied with conditions of policy requiring assured 
to promptly notify insurer of accidents and to aid insurer in securing evidence and 
locating witnesses, held insufficient, since injured person stands in place of insured 
and has no greater rights than insured. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

2. INSURANCE. | ; 

Automobile liability insurer, by defending insured in action brought against him 
by injured party, held not to have waived rights under policy to timely notice of 
accident and assistance of insured in ascertaining facts, where insurer in entering 
upon defense had reserved such rights, and all of the facts in the case had not been 
learned by insurer prior to action. 

(For other cases, see Insurance, Dec. Dig. §§ 514%, 558[1].) 

3. INSURANCE. ; ; te . 

In action by injured automobile guest against liability insurer of host, refusal 
to permit insurer to introduce evidence as to conversations had _ hetween 
injured person and insured tending to prove an agreement between them that any 


amount recovered by injured person should be split with insured held prejudicial 
error. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from Circuit Court, Montgomery County; Jno. F. Allen, Judge. 

Action by Allen Holiman against the Travelers’ Indemnity Company. Judgment 
for plaintiff, and defendant appeals. 

Reversed and remanded. 

W. T. Knox, of Winona, and Armstrong, McCadden, Allen, Braden & Good- 
man, of Memphis, Tenn., for appellant. 

V. D. Rowe and J. W. Conger, both of Winona, for appellee. 

Ernripckr, Presiding Justice. 

The appellant issued to R. C. Watson an automobile liability policy on December 
12, 1931, for a period of one year, which policy, among other things, provided as 
follows: “In consideration of the payment of the premiums and of fhe statements 
contained in the declaration and subject to the limits of liability, exclusions and 
other terms of this policy, * * * to pay on behalf of the Assured all sums 
which the Assured shall become obligated to pay by reason of the liability imposed 
upon him by law for damages because of bodily injury, including death at any time 
resulting therefrom, accidentally sustained by any person or persons, and caused by 
the ownership, maintenance or use of the automobile.” And it further provided 
that the “Company further agrees (a) To serve the Assured upon notice of such 
injury or destruction by such investigation, or by such negotiation or settlement of 
any resulting claims, as may be deemed expedient by the Company; (b) To defend 
in his name and behalf any suit against the assured seeking damages on account of 
such injury or destruction, even if such suit is groundless, false or fraudulent.” 
The policy also contained the following: “This agreement is subject to the follow- 
ing conditions: B. Assistance and Cooperation of the Assured. The Assured shall 
cooperate with the Company, and upon the Company’s request, shall assist in effect- 
ing settlement, securing evidence, and obtaining the attendance of witnesses. The 
Assured shall not voluntarily make any payment, assume any obligation or incur any 
expense other than for immediate surgical relief, except at his own cost. * * 
H. Notice of accident. In the event of accident written notice shall be (Coverage 
A and B) given by or on behalf of the Assured to the Company or any of its 
authorized agents as soon as is reasonable thereafter. Such notice should contain 
information respecting the time, place and circumstances of the accident, with the 
name and address of the injured and any available witnesses. If such information 
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is not reasonably obtainable, particulars to identify the Assured shall constitute 
notice. The Assured shall keep the Company advised respecting further develop- 
ments in the nature of claims or suits when and as they come to his knowledge.” 
The limit of the policy for injuries to any one person was $5,000. 

The appellee, Holiman, a resident of Winona, Montgomery county, Miss., was 
injured in an automobile accident occurring between Winona and Vaiden on Sep- 
tember 29, 1931. [1932]. The automobile in which he was riding was owned by R. C. 
Watson, and was being driven by Otis Brister. Watson, the assured, was notified 
immediately after the accident, and was present in the physician’s office when Holi- 
man was receiving first aid medical attention. Some time thereafter, Watson became 
involved financially, and employed an attorney to make settlement with his creditors. 
The appellee, Holiman, employed said attorney to represent him in a suit against 
\Vatson for damages. This attorney discovered that Watson’s car had been injured 
in the accident, and requested him to bring the policy of insurance to his office. 
In about three weeks thereafter, the policy was turned over to this attorney, who, 
on December 20, 1932, wrote a letter to the appellant stating that he represented the 
appellee, Holiman, in his claim against Watson, and demanding $4,000 in settlement. 
The first notice received by the appellant of this accident from Watson was a letter 
dated December 19, 1932, which was received at the appellant’s home office on 
December 23, 1932. Immediately on receipt of this letter by the adjuster for this 
district, a registered letter was sent to Watson, in which attention was called to the 
delayed notice, and in which the appellant accepted the notice for the purpose of 
investigation, under full reservation of its rights in accordance with the terms of the 
policy. 

On April 4, 1933, Holiman filed his declaration against R. C. Watson for per- 
sonal injuries, and on the same day, Watson notified the appellant that the suit had 
been filed. On April 6, 1933, the appellant wrote to Watson referring to certain 
violations of his policy, and stating that it would proceed with the defense of the 
claim under full reservation of rights to rely upon any defenses under -its policy, 
and advising Watson that he was at liberty to obtain his own counsel. The insured, 
Watson, replied to the appellant’s letter of April 6th, stating that he was not familiar 
with the notice clause in the policy. 

The suit against Watson proceeded to trial, and judgment was rendered against 
\Vatson in favor of Holiman for $1,000, from which an appeal was prosecuted to 
this court, where the judgment was affirmed. See Watson v. Holiman, 169 Miss. 
5385, 153 So. 669. After the affirmance of this judgment, execution was issued against 
R. C. Watson which was returned “nulla bona.” 


On September 7, 1934, the present suit was instituted by declaration in which the 
former suit and judgment were referred to, and containing allegations that the 
appellant was, by reason of the insurance contract which was made an exhibit to 
the declaration, liable to the appellee, plaintiff in the court below, for the amount 
of the judgment. This declaration did not state that Watson had complied with 
all the terms of the policy, either generally or specially, and a demurrer was filed 
thereto because of the failure to make such allegations, which demurrer was over- 
ruled, and appellant filed a plea of the general issue, with notice thereunder that it 
would show the failure of Watson to give the notice and to comply with the pro- 
visions of the policy. 

On the trial of the cause, the appellant sought to show that there was an 
agreement between Holiman and Watson that any amount Holiman should recover 
on the judgment would be split between them. This was objected to, and the objec- 
tion was sustained. The appellant also offered two witnesses to testify to the same 
effect, and this was also objected to and the objection sustained, but the evidence 
was taken for the purpose of perfecting the record. The first of these witnesses 
testified as follows: 

“Q. Did you hear Mr. Watson and Mr. Holiman have a conversation prior to 
the bringing of this law suit in which Mr. Watson stated to Mr. Holiman that he 
expected to get something out of any recovery that Mr. Holiman might get against 
him? (Objection. Sustained? Exceptions.) 

“By Mr. Knox. In order that this may get in the record, what would have been 
testified to, we ask that the jury be retired so we can get it in the record. 

“By the Court. All right, retire gentlemen. (The jury here retired.) 

“Q. Did you understand the question? You can answer it since the gentlemen 
have retired. Did you ever hear Mr. Watson ask Mr. Holiman about what he 
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would get out of this suit if he got a recovery? A. Mr. Watson asked him one 
day what was he going to get out of it. 

“Q. Mr. Watson asked Mr. Holiman that? A. Yes, sir. He was laughing and 
just asked him what was he going to give him or something to that effect. * * * 

“Q. Approximately how long after the accident was it that you overheard the 
conversation? <A. It was a good little bit. 

©. Was it as much as a month? A. Yes sir.” 

The other witness testified that he had refused to give any statement up to this 
time, stating that he would tell all about it when he was put upon the witness stand. 
He was asked and answered as follows: 

“Q. What did Mr. Watson say about it? A. He told me one time that there 
was an agreement that he was to get something out of it, and later on he told me 
there was nothing to it, that he was just joking about it. 

“Q. But at first he told you there was an agreement? A. Yes sir.” 

In this suit, Watson, the insured in the policy, testified as follows: 

“Q. You talked to Allen Holiman about this suit and wanted to know how much 
you were going to get out of it, telling him that you could make it a whole lot lighter 
for him if he would give you something, didn’t you? (Objection. Sustained. 
Exceptions. ) 

“Counsel. If the court please, we want to put this testimony in the record in 
the absence of the jury. 

“Court. All right, gentlemen, go in that room over there. (The jury here 
retired and the following testimony taken in their absence.) : 

“QO. Answer the question. A. Will you ask the question again, please 

Q. (Last question above read to witness.) A. It is true that I talked to 
Allen, and asked him how much I would get out of it, but I didn’t mention that 
I could make it a lot lighter on him. 

“Q. What was it that was said? A. Shall I go into detail? 

“Q. As near as you can tell us what was said. A. The only time I remember 
that could have been considered serious, and really it was more or less in a jesting 
way, I picked Allen up in my car one afternoon down here, and his car was parked 
around the Times Office about a block up the street, and on the way up there we 
discussed it, and I says, ‘Allen, what am I going to get out of this thing?’ and he 
said, ‘Well, I don’t know, don’t make any special effort to keep me from winning 
the case and I won't forget it,’ or something to that effect, and I says, ‘That is very 
indefinite, I would like to know what I would get out of it, about five hundred dol- 
- if you win the suit,’ and he says, ‘You are as crazy as hell, Clif,’ and got out of 
the car.” 

On the trial a representative of the company testified that since the trial of 
the first case he had found out something of material value that probably would 
have settled this suit. 

[1] It will be seen that there were no allegations made that the assured had 
complied with the conditions of his policy when knowledge of the accident came to 
him, or that he aided or assisted the company in securing evidence and finding out 
facts and locating witnesses, as provided in the policy, and that also it was not 
alleged that he promptly notified the insurer when the accident happened. 


Under the doctrine announced in the case of Downing v. Home Indemnity Co., 
169 Miss. 13, 152 So. 841, it was held that the injured person stands in the place of 
the insured, and has no greater rights than the insured. See, also, Adams v. Mary- 
land Cas. Co., 162 Miss. 237, 139 So. 453. 


The demurrer should have been sustained, but, had it been sustained, the plain- 
tiff could have amended his declaration, and, perhaps, might have done so. After 
the demurrer was overruled, the appellant set up affirmative matter, a breach of its 
conditions by the plaintiff, appellee, and offered to show by several witnesses that 
there was some understanding between Watson and Holiman, or facts from which 
such understanding could be inferred by the jury. 


[2] It is argued that the appellant waived its right to such notice by entering 
and defending the suit against Watson, but it will be noted that the appellant 
reserved its rights under the policy accruing to it from the failure of the insured 
to give prompt notice and assist in ascertaining the facts. Of course, if it learned 
all the essential facts prior to the trial of the former suit against Watson, it might 
be that a waiver would apply; but there is nothing in the record that would show 
that all the facts were learned by the appellant prior to that suit. On the contrary. 
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the testimony shows that material facts bearing on said matters were learned for 
the first time since the trial of that suit. 

[3] The appellee, Holiman, stands in the shoes of Watson, and has no greater 
rights than he has. Clearly, the evidence offered by witnesses as to conversations 
between them would tend to prove, and from them the jury might infer, that there 
was an agreement, and if so, of course, there could be no recovery. 

We think the court below erred in refusing to permit the appellant to prove the 
facts which were offered and rejected by the court. We are satisfied that the case 
should be reversed, and that the errors were prejudicial. 

We do not know what force would be given to the testimony of these witnesses 
by the jury, but certainly the court should have permitted it to go to the jury. From 
this record, we are not willing to hold that the court should have given the peremp- 
tory instruction for the appellant. 

In order to develop more fully all the pertinent facts so as to show clearly the 
result that ought to be reached, this case is reversed and remanded. 


COUNTRYMAN v. BREEN (two cases). 
Court of Appeals of New York. Oct. 15, 1935. 
198 Northeastern Reporter 536. 
INSURANCE. 

\greement by which automobile indemnity insurer settled action against insured 
held not binding upon insured, as regards whether judgment could be entered 
against insured on agreement when insurer’s check given in settlement remained 
unpaid. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Crane, C. J., dissenting. 

\ppeals from Supreme Court, Appellate Division, Fourth Department. 

\ctions by Cora A. Countryman and by Gershon J. Countryman against Donald 
H. Breen. From orders of the Appellate Division (241 App. Div. 392, 271 N. Y. S. 
744), reversing judgments in favor of the plaintiffs (147 Misc. 246,'263 N. Y. S. 
603), the plaintiffs appeals. 

Orders affirmed. 

Appeal in each of the above-entitled actions, by permission, from an order of 
the Appellate Division of the Supreme Court in the Fourth Judicial Department 
(241 App. Div. 392, 271 N. Y. S. 744), entered May 9, 1934, reversing upon the 
law a judgment in favor of plaintiff entered nunc pro tunc as of January 21, 1932, 
upon a settlement 1n open court (see 147 Misc. 246, 263 N. Y. S. 603), and denying 
a motion by plaintiff for judgment. The first above-entitled action was brought 
by the wife of the plaintiff in the second above-entitled action, to recover for 
personal injuries alleged to have been sustained by her through the negligence of 
the defendant resulting from a collision between an automobile being driven by her 
husband, in which she was a passenger, and an automobile being driven by defend- 
ant: and the second above-entitled action was brought by the plaintiff to recover 
for personal injuries alleged to have been sustained by him in the same accident 
nd also to recover for the loss of his wife’s services, for medical expenses 
incurred on her behalf, and for damages ta his automobile. On the motion for 
judgment, the attorneys for the respective parties stipulated that defendant was 
the holder and owner of a liability insurance policy issued to him by Southern 
Surety Company of New York covering the operation by defendant of his auto- 
mobile; that the policy provided that the company would investigate all cases of 
bodily injury or property damage covered thereby, conduct negotiations for settle- 
ment of any claims made against defendant, and defend any suit brought against 
him to recover such damages; that defendant should not settle any claim except at 
his own cost, nor interfere in any negotiation for settlement; that defendant, in 
accordance with the terms of the policy, delivered the summonses and complaints 
herein to the company, which retained a firm of attorneys to defend such actions, 
and verified such papers as were prepared by them herein; and that on January 
21, 1932, after the jury had been selected for the joint trial of the actions, an 
agreement of settlement thereof was reached “between * * * , one of the attorneys 
for the plaintiffs, and * * * , one of the atttorneys for the defendant” (naming a 
member of the firm of attorneys retained by the surety company) whereby it was 
agreed between the said attorneys that a stated sum should be paid to the plaintiffs 
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“in full settlement and release of both above entitled actions and such settlement 
was-announced by the attorneys in open court, the jury discharged, the case taken 
from the calendar, and the cases marked settled on the court’s minutes.” It was 
further stipulated “that the defendant took no part in the negotiation of the 
settlement,” was informed thereof on January 21, 1932, “but after the consumma- 
tion thereof”; that the insurance company on March 15, 1932, delivered to plaintiff's 
attorneys its check in payment of the agreed settlement, but that before such check 
had been cashed, the company, by an order of the Supreme Court made on March 
22, 1932, was adjudicated insolvent and dissolved; that pursuant to such order 
the Superintendent of Insurance took possession of its property for purposes of 
liquidation; that the plaintiff Cora A. Countryman, and the administratrix of her 
deceased husband, filed on August 12, 1932, their claims against the company 
with the Superintendent of Insurance “but have received no payments thereon.” It 
was further stipulated that some time after the adjudication of the insolvency of 
the insurance company, the defendant retained the same firm of attorneys as had 
been retained by the company, to represent him as his attorneys in the then con- 
templated motions for judgment against him. The Appellate Division held that 
the compromise as made did not reach so far as to permit judgments to be entered 
on it against defendant on any promise to pay which bound him through his own 
act or vicariously. 

The following questions were certified in the first above-entitled action: 

“1, Were the agreement and stipulation of January 21, 1932, settling this action 
for $2,500 binding upon the defendant? s 

“2, Had the Supreme Court power and jurisdiction to order the entry of 
judgment nunc pro tunc as of January 21, 1932, in favor of plaintiff and against 
the defendant, carrying out said agreement and stipulation?” 

Similar questions, except as to the amount of the settlement, were certified 
in the second above-entitled action. 

Loren E. Harter, of Watertown, for appellants. 

Francis E. Cullen, of Watertown, for respondent. 

Per Curiam. 

In each case, order affirmed, with costs. First question certified answered in 

negative. Second question certified not answered. 

Lehman, O’Brien, Hubbs, Crouch, Loughran, and Finch, JJ., concur. 

Crane, C. J., dissents. 


TULCHINSKY v. PUBLIC SERVICE MUT. CASUALTY INS. 
CORPORATION. 
Supreme Court, Appellate Division, Second Department. Nov. 1, 1935 


282 New York Supplement 944. 
2. INSURANCE. : 

Ambiguity, if. any, in language contained in liability policy covering taxicab, 
must be construed against insurer preparing form used. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Liability policy protecting taxicab operator from loss arising from liability 
for damages on account of death or “bodily injuries” held to include loss arising 
from liability for parent’s loss of infant’s services (Highway Law, § 282-b, as 
amended by Laws 1924, c. 413, § 1). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Submission of controversy on an agreed statement of facts between Kate 
Tulchinsky, plaintiff, and the Public Service Mutual Casualty Insurance Corpora- 
tion, defendant, pursuant to sections 546 to 548 of the Civil Practice Act. 

Judgment for plaintiff. 

Argued before Young, Hagarty, Carswell, Scudder, and Tompkins, JJ. 

Ralph Stout, of New York City (Louis Rothbard, of Brooklyn, on the brief), 
for plaintiff. 7 


E. Edan Spencer, of New York City, for defendant. 

Per Curiam. 

_ Plaintiff sued to recover damages for loss of her infant child’s services and 
incidental expenses, arising by reason of personal injuries suffered by the child 
from a taxicab owned by one Danishefsky. Having recovered a judgment of 
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$2,500 against Danishefsky which she was unable to collect, plaintiff sued the 
defendant, the insurer. The defendant contests the claim upon the ground that it is 
not liable under section 17 of the Vehicle and Traffic Law, as amended by Laws 
1934, c. 902. The matter is submitted upon an agreed statement of facts, pursuant 
to sections 546 and 548, Civil Practice Act. 

The insurance policy in question provides that the insurer “agrees to indemnify 
the Assured against loss arising from the liability imposed by law upon the 
Assured for damages on account of death or bodily injuries * * * and including 
loss arising from the liability and responsibility imposed by law on the Assured, 
as owner, for death or injuries to person. * * * ” 

Liability is limited to $2,500 “for bodily injuries or death * * * and on all 
judgments recovered upon claims arising out of the same transaction or transations 
connected with the same subject of action to Five Thousand Dollars ($5,000) for 
bodily injuries or death.” 

Defendant’s contention is that its liability is limited so as to exclude liability 
for judgments for loss of services. The basis for such claim is that the Legislature 
used ditferent terms in the original law and the amendments thereto. 

When section 282-b of the Highway Law took effect in 1922 (Laws 1922, c. 
612), it contained language reading, “for death or for injury to persons or prop- 
erty.” As amended in 1924 (Laws 1924, c. 413, § 1), it read, “for bodily injuries 
or death.” The change is said to be intentional. 

The present policy became effective December 10, 1934, and is not affected 
by the amendment to the law adopted in 1934, Laws 1934, c. 902 (effective Jan- 
uary 1, 1935), and which reads, “For damages for an incident to death or injuries 
to persons” (section 17, Vehicle and Traffic Law). 

[1-3] The spirit and intent of the statute was to provide means of recovery 
to those who suffer from the negligence of insolvent taxicab owners. If there is 
an ambiguity in the language contained in the policy, it must be construed against 
the defendant, since it prepared the form used. 

The crux of defendant’s contention is that, by the use of the words “bodily 
injuries,’ the Legislature intended to exclude an action to recover for loss of 
services, Whereas the language “injuries to person” would include such an action. 

In Floyd v. Consolidated Indemnity & Insurance Co., 237 App. Div. 190, 
261 N. Y. S. 61, this court held the insurer to liability upon language contained in 
the policy in that case identical in part with that found in the policy now before 
us. Mr. Justice Kapper there wrote (237 App. Div. 190, at page 194, 261 N. Y. S. 
61, 65): “While it [the policy] does agree to indemnify the assured against loss, 
etc, ‘on account of death or bodily injuries,’ it goes further by reading ‘and 
including loss arising from the liability and responsibility imposed by law on the 
\ssured, as owner, for death or injuries to person or property resulting from 
negligence in the operation of such motor vehicles or any of them.’ If the policy 
had agreed to indemnify for ‘bodily injuries’ only, the appellant would be correct 
in disclaiming liability for the husband’s loss (Brustein v. New Amsterdam Cas- 
ualty Co., 255 N. Y. 137 [174 N. E. 304]), but the broader language here, which 
includes loss for ‘injuries to person,’ and which compulsorily applies to the policy 
in question issued pursuant to section 17 of the Vehicle and Traffic Law (applicable 
to indemnity bonds or policies for the operation of taxicabs), renders it clear that 
the loss in question was covered by the policy. It is settled law that the words 
‘injuries to person’ include a husband’s loss of services of the wife. That ruling 
obtained under the language of section 282-b of the Highway Law (added by 
Laws of 1922, chap. 612, as amended; now Vehicle and Traffic Law, § 17). (Psota 
v. Long Island R. Co., 246 N. Y. 388, 396 [159 N. E. 180, 62 A. L. R. 1163].) And 
in Price v. National Surety Co. (246 N. Y. 586 [159 N. E. 662], reversing, on 
dissenting opinion below, 221 App. Div. 56, 59 [222 N. Y. S. 437}) it was held that 
where an insurance policy indemnifies ‘for death or for injury to persons or prop- 
erty’ caused in the operation of a motor vehicle, this indemnification includes an 
action for damages for loss of services of the person directly injured. These cases 
are cited as existing law in Brustein v. New Amsterdam Casualty Co. (supra).” 

Judgment should be directed for plaintiff, without costs. 


Judgment unanimously directed for plaintiff upon the agreed statement of 
facts, without costs. 
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BEATTY, Now for Use of PALMER v. NETHERLANDS INS. CO. 
OF THE HAGUE, HOLLAND. 
Superior Court of Pennsylvania. Nov. 20, 1935. 
181 Atlantic Reporter 513. 
2. INSURANCE. 


Award of $750 on fire insurance policy for total destruction of Chrysler sedan 
held not excessive. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Appeal No. 90, April term, 1936, from judgment of Allegheny County Court, 
No. 1017 of 1934; Sara M. Soffel, Judge. 

Assumpsit on an automibile fire insurance policy by William F. Beatty, now 
for use of Mrs. L. H. Palmer, against the Netherlands Insurance Company of the 
Hague, Holland. From a judgment for the plaintiff in the amount of $750 after 
a verdict for the plaintiff in the sum of $900, the defendant appeals. 

Affirmed. 

Argued before Keller, P. J., and Baldrige, Stadtfeld, Parker, James, and 
Rhodes, JJ. 

Harold E. McCamey and Dickie, Robinson & McCamey, all of Pittsburgh, for 
appellant. 

William F. Beatty, of Pittsburgh, for appellee. 

BALpRIGE, Judge. 

A policy of insurance covering a Chrysler sedan automobile was issued by 
defendant to plaintiff. It provided, inter alia, for payment of damages resulting 
from “fire arising from any cause whatsoever.” 

On July 7, 1934, the plaintiff, while driving the insured car at the rate of 30 
to 40 miles an hour on the public highway, smelled an odor which he thought was 
due to a burning brake band. He reduced his speed, opened the left front window, 
and looked out to ascertain if his suspicious were well founded. At that moment 
the right front wheel left the highway, and, in endeavoring to get back on the 
concrete, his car skidded to the left over the 16-foot highway, which was wet, 
ran across 10 feet at the side of the road, and then went down an embankment 
made of shale and stone. The plaintiff, in answer to the question whether the car 
from the time it left the road until it came to rest at the foot of the embankment 
struck or collided with anything, said: “I didn’t collide with anything except, as 
you go over the highway, the car was almost straight, perpendicular to the highway, 
there was a tree about 30 feet from the highway which missed my bumper but 
did hit the left front mudguard and bent it, just made a dent in the mudguard; 
that was the only dinge that was on the car the next day.” 

After colliding with the tree, the car turned over on its top and was completely 
burned. The plaintiff stated that as the car left the highway, “it just went up in 
smoke, all I saw was a hall of fire. * * * The car was in flames.” A witness, who 
jived in the neighborhood, said that she saw the car just prior to its leaving the 
road, and noticed flames coming from the rear part. 

The defendant insurance company admitted in its affidavit of defense that the 
car was “a total, or practically a total loss,” but averred that the damage was 
occasioned by the collision and not the fire. 


The trial resulted in a verdict for plaintiff in the sum of $900. A rule for a 
new trial was granted, which the court ordered to be absolute unless the plaintiff 
would accept $750 in satisfaction of the verdict. The plaintiff filed a stipulation 
agreeing to those terms, and judgment was accordingly entered. This appeal 
followed: 

[1] The appellant complains of the court’s sustaining an objection when appel- 
lant offered to prove, by a witness who examined the automobile, August 3, 1934, 27 
days after the accident, the damages to it at that time, and the proportion thereot 
attributable to the collision. The court sustained the objection as to competency of 
the witness until the evidence was offered tending to prove that the car was 
destroyed by collision before the fire occurred. The appellant failed to offer any 
such proof. The only evidence, therefore, of a collision at that point in the trial, 
or thereafter, was the statement of the plaintiff that his car struck a tree after it 
was afire. Between the time of the accident and the date defendant’s witness saw 
the remains of the car it was on the side of the road. The boys in the neighboring 
CCC camp took off and carried away its rear end, together with an axle, the 
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radiator, and some parts of the engine, and in the meantime it was placed in an 
upright position. In view of the uncontradicted evidence of these substantial changes 
in the car, the judge very properly sustained the objection to the competency of the 
witness. 

The plaintiff alleged in his statement of claim that the entire loss was the result 
of a fire, not a collision, and the convincing and unattacked testimony is that the 
fire was the sole cause of the damage—other than a small dent in the mudguard, 
which was inconsequential. The court correctly restricted the damages accord- 
ingly. We do not question for a moment the well-established rule invoked by the 
appellant that insurance companies in cases of this character are not liable for 
inconsequential and remote losses. Hillier v. Allegheny County Mut. Ins. Co., 
3 Pa. 470, 45 Am. Dec. 656: Phoenix Fire Ins. Co. v. Cochran et al., 51 Pa. 143; 
Joyce on Insurance, vol. 5, § 2832. Nor is there a doubt that where there is 
sufficient evidence the question of proximate cause should be submitted to and 
determined by the jury. Jones v. Commonwealth Casualty Co., 255 Pa. 566, 100 A. 
450. But these legal principles are inapplicable. Here there is no evidence other 
than that the fire preceded the collision by a perceptible length of time. It is 
apparent, therefore, that the fire was the producing and effective cause of the 
damages sustained. 

The appellant calls our attention to the case of Tracy v. Palmetto Fire Ins. Co., 
207 Iowa, 1042, 222 N. W. 447, which was an action on a fire insurance policy for 
$600 damages, where the evidence showed that damages amounting to $132 only 
were caused by the fire; the rest being due to a collision. It is quite obvious that 
the facts in that case, also those in American Indemnity Co. v. Haley (Tex. Civ. 
App.) 25 S.W.(2d) 911, are so different that they furnish no aid in this case. 

[2, 3] The appellant also argues that the verdict was excessive and that the 
court was without authority to grant a new trial! unless the plaintiff accepted $750. 
Where a court believes a verdict to be excessive, it has the unquestioned right to 
reduce it to a proper amount. Hollinger v. York Rys. Co., 225 Pa. 419, 74 A. 344, 
17 Ann. Cas. 571; Gail v. Philadelphia, 273 Pa. 275, 117 A. 69. 

Judgment is affirmed. 


UNIVERSAL AUTOMOBILE INS. CO. v. CULBERSON et al. No. 1906—6445. 
Commission of Appeals of Texas, Section A. Oct. 30, 1935. 
86 Southwestern Reporter (2d) 727. 
1. INSURANCE. 


In action by insured against insurer under automobile liability policy requiring 
cooperation, failure to co-operate and collusion with injured party in such manner 
as to permit judgment to go against insured held proper defense. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

2. INSURANCE. 

Under automobile liability policy insuring against direct loss by reason of lia- 
bility imposed by law upon insured for injuries or accidental death suffered by any 
person, policy held an indemnity obligation rather than liability contract, and, in 
absence of other provisions in policy, not to give insured cause of action against 
insurer because of judgment against insured except when such judgment has been 
satisfied by insured. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

3. INSURANCE. 

Under automobile liability policy providing that insurer would investigate acci- 
dents and defend all actions against insured, pay any judgment rendered against 
insured up to limits specified therein and costs taxed against insured, and requiring 
‘o-operation by insured, insurer held required to defend actions against insured, and 
insured could, in absence of showing of lack of co-operation, bring action expressly 
for use and benefit of injured party for amount of judgment against him without 
first having paid judgment. : 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

4, INSURANCE. 

Where both injured party and insured against whom injured party had judg- 
ment had right to maintain action against insurer upon automobile liability policy 
containing clause which required co-operation by insured in any action brought 
aganst him, issue of co-operation could be litigated in action brought by either, and, 
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if both maintained an action, they could be joined so as to litigate question of failure 
to co-operate but once. 

(For other cases, see Insurance, Dec. Dig. § 645[1].) 

5. INSURANCE. 

Under automobile liability policy under which insurer was charged with duty 
to defend action against insured and which contained clause requiring co-operation 
by insured, right of insurer’s attorney to withdraw from action brought by injured 
party depended upon whether insured materially breached his duty to co-operate. 
(For other cases, see Insurance, Dec. Dig. § 51414.) 


Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Action by B. H. Culberson against the Universal Automobile Insurance Com- 
pany, in which Minnie Lou Witt intervened. Judgment for the plaintiffs was 
reversed by the Court of Civil Appeals [54 S.W.(2d) 1061], and the defendant 
brings error. 

Judgment of the Court of Civil Appeals affirmed. 

T. R. Mears, of Gatesville, J. L. Goggans, of Dallas, and McClellan, Lincoln & 
Williams, of Waco, for plaintiff in error. 

R. B. Cross and Robert W. Brown, both of Gatesville, for defendants in error. 

GERMAN, Commissioner. 


On March 6, 1930, plaintiff in error, Universal Automobile Insurance Company, 
issued an automobile accident policy covering a car belonging to defendant in error, 
D. H. Culberson. The terms of this policy will be hereinafter more fully reviewed. 
Shortly after the policy was issued and while the car was being driven by Culber- 
son’s daughter, there was an accident in which Miss Minnie Lou Witt was injured. 
In a suit brought by Miss Witt against Culberson, she was awarded a judgment for 
$10,536.88 and costs of suit. The various proceedings prior to the rendition of this 
judgment are set out in the opinion of the Court of Civil Appeals which is reported 
in 54 S.W.(2d) 1061. After the issuance of execution, which was returned unsatis- 
fied, Culberson brought this suit against the insurance company to recover tlie 
amount of the judgment against him in favor of Miss Witt, together with $750 
attorney’s fees,- interest, and costs. Miss Witt intervened in this suit and asked 
judgment in her favor for $10,536.88. 

[1] The insurance company filed two pleas in abatement; one as to the suit by 
Culberson, and the other as to the suit by Miss Witt. These pleas were overruled. 
In its answer it set out at great length many facts and circumstances tending to 
show that in many particulars Culberson had failed and refused to co-operate with 
the company in making a full and fair defense to the action; and had colluded with 
Miss Witt in such manner as to permit the judgment to go against him. The plead- 
ings setting out this matter were stricken out by the trial court on special exceptions, 
and the Court of Civil Appeals held that this was error. The opinion of the court 
upon that point is supported by a full and clear statement of the various allegations 
of the pleadings tending to raise the issue of failure to co-operate. We therefore 
approve the conclusion of the Court of Civil Appeals in that regard, and its action 
in reversing and remanding on that ground. 

We do not approve the opinion of the Court of Civil Appeals in all other 
respects, and, in view of another trial, we proceed to discuss the rights of the parties 
under the policy of insurance; this being necessary in view of various assignments 
of error in petitions for writs of error by both parties. 


The portion of the policy defining the primary obligation of the company as 
regards personal injuries to third persons by reason of the ownership of the car is 
in item 6 of “Schedule of Perils and Extent of Each Coverage,” and is as follows: 
“The Company does hereby agree to insure the Assured named and described in the 
‘Schedule of Statements’ herein, for the term therein specified against direct loss by 
reason of liability imposed by law upon the Assured for damages by reason of the 
ownership or maintenance of the automobile described in Statement 6 of the ‘Sched- 
ule of Statements,’ and the use thereof for the purposes described in Statement 7 
of the ‘Schedule of Statements’ (including loading and unloading thereof), to an 
amount not exceeding the limits hereinafter stated, if such loss be sustained on 
account of Bodily injuries or death accidentally suffered or alleged to have been 
suffered by any person or persons (excluding any employee of the Assured suffering 
injuries or death while engaged in the operation, maintenance or repair of the auto- 
mobile insured hereunder or while engaged in the usual course of the trade, business, 
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profession or occupation of the Assured) as the result of an accident while this 
policy is in force; provided there is a specific premium charge made in writing in 
Item 6 of the ‘Schedule of Coverage’ on the preceding page. The liability of the 
Company under this Item 6 for loss or expense on account of an accident resulting 
in bodily injuries to or in the death of one person is limited to the amount named 
in Item 6, Section 2 of the Schedule of Perils and subject to the same limit for each 
person, the total liability of the Company for loss or expense on account of an acci- 
dent resulting in bodily injuries to or in the death of more than one person is 
limited to the amount named in Item 6, Section 2 of the Schedule of Perils.” (Italics 
ours.) 

The amount named in item 6 of section 2 of the Schedule of Perils was limited 
to $5,000. 

Item 7 pertained to damages and destruction of property. 

There were further provisions more clearly defining liability and the limitations 
thereon; the same being contained in subdivisions (A), (B), and (C) immediately 
after items 6 and 7 above mentioned. These provisions are as follows: 

“In the event that loss from the perils set forth in Item 6 and/or Item 7 is 
insured against hereunder, then as respects the peril or perils so insured against the 
limits of the Company’s liability shall be: 

“(A) To investigate all accidents covered by Item 6 and/or Item 7 of the 
‘Schedule of Coverage’ of this policy and at its expense to employ attorneys to 
represent the Assured in all suits brought hereon, whether groundless or not; and 

“(B) In event a final judgment be rendered against the Assured, to pay the 
same to an amount not exceeding the limits specified herein; and in addition, 

“(C) To pay, irrespective of the limit of liability stated in the Policy, all costs 
taxed against the Assured in any such defended suit, all expenses incurred by the 
Company, all interest accruing after entry of judgment until the Company has paid, 
tendered or deposited in Court such part of such judgment as does not exceed the 
limit of the Company’s liability thereon, also any expense incurred by the Assured 
for such immediate surgical relief as shall be imperative at the time of bodily 
injury. 

Subdivision (Q) of “Conditions, Limitations and Agreements” is as follows: 
“It is understood and agreed that the Insolvency or Bankruptcy of the Assured or 
other persons entitled to benefit hereunder shall not release the Company from the 
payment of damages for injuries or loss occasioned during the life of the policy. 
In case execution against the Assured or such other defendants is returned unsatis- 
fied in an action brought by the injured (or if death results from the accident by 
such other parties in whom the right of action vests) an action may be maintained 
by the injured person (or such other parties in whom the right of action vests) 


against the Company for the amount of the judgment of said action not exceeding 
the amount of the policy.” 


_ The clause with reference to co-operation on the part of the assured was sub- 
division (O) of “Conditions, Limitations and Agreements,” and is as follows: 
“Upon the occurrence of any loss or accident covered under Section 2 of the Sched- 
ule of Perils, and irrespective of whether any injury or damage is apparent at the 
time, the Assured shall give immediate written notice to the Company at its Office 
in Dallas, Texas, or to its authorized agent, with the fullest information obtainable 
at the time; if a claim is made on account of any such accident the Assured shail 
give like notice thereof immediately after such claim is made, with full particulars ; 
if thereafter any suit is brought against the Assured to enforce such claim, the 
Assured shall immediately forward to the Company or its authorized agent every 
summons or other process as soon as the same shall have been served; whenever 
requested by the Company, the Assured shall aid in effecting settlement, securing 
information and evidence, the attendance of witnesses and in prosecuting appeals, 
and at all times render all possible cooperation and assistance; the Assured shall 
not voluntarily assume any liability or interfere in any negotiations for settlement or 
in any legal proceedings or incur any expense or settle any claim, except at Assured’s 
own cost, without the written consent of the Company previously given.” 

_ [2] When we come to construe the primary insuring clause of this policy, we 
find that it insured the assured against “direct loss by reason of liability imposed by 
law upon the assured for damages by reason of the ownership,” of the automobile, 
if the loss “be sustained on account of bodily injuries or death accidentally suffered 
or alleged to have been suffered by any person or persons.” We construe this as an 
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indemnity obligation, rather than a liability contract, and, in the absence of the other 
provisions of the policy hereinafter discussed, defendant in error Culberson could 
assert no cause of action against the insurance company on account of the judgmen: 
in favor of Miss Witt until he has paid the same or some portion thereof, and then 
only to the extent he has paid. American Automobile Insurance Co. v. Cone (Tex. 
Civ. App.) 257 S. W. 961; Stag Mining Co. v. Missouri Fidelity & Casualty Co. 
(Mo. App.) 209 S. W. 321, and authorities there cited. As he admitted that he 
had not paid any part of the judgment against him in favor of Miss Witt, that the 
execution issued thereon had been returned unsatisfied, and that he had no property 
subject to execution, and as he did not purport to bring his suit in behalf of Miss 
Witt, and did not allege a purpose to pay her any recovery obtained by him, his suit 
was subject to abatement, because prematurely brought. This is an entirely differ- 
ent case from the case of Stowers Furniture Company v. American Indemnity Co. 
(Tex. Com. App.) 15 S.W.(2d) 544, wherein it was shown that the company had 
full charge of the defense of the suit brought by the injured party, and it was 
further shown that the Stowers Furniture Company had paid‘in full the judgment 
against it in favor of Miss Bichon, the injured party. ' 


[3] In the case of American Indemnity Company v. Fellbaum, 114 Tex. 127, 263 
S. W. 908, 37 A. L. R. 633, under certain provisions of the policy similar to sub- 
divisions (A), (B), and (C) set out above, where the insurance company had taken 
full charge of the defense of the suit until final judgment, it was held that the 
administrator of an estate against which a judgment for damages had been rendered 
could maintain a suit upon the policy for the amount of the judgment without first 
having paid same. The decision was upon the peculiar wording of the policy and 
upon the ground that, as the company had taken full charge of the case and had dis- 
placed the assured in the matter of conducting the defense for making settlement, it 
was equitably bound by the judgment the same as if it had been a party to the suit. 
It must be noted, however, that the suit in that instance was brought after the claim 
of the injured party had been approved by the administrator and allowed by the 
probate court, and the suit was manifestly in her behalf. Under subdivisions (A), 
(B), and (C) above set out, construed in connection with subdivision (O) of Con- 
ditions, Limitations and Agreements, we think it was clearly contemplated that the 
insurance company should take charge of the defense of all suits brought against the 
insured, and would conduct the defense until final adjustment or judgment; and, in 
the event a final judgment was rendered against the insured, to pay the same to an 
amount not exceeding the limits specified, as well as all costs taxed against the 
assured. In the event the company did so take charge of a suit to the exclusion of 
the assured, there being no breach of duty on the part of the assured, and final 
judgment was against the assured, the company was directly obligated to pay such 
judgment to the injured party and to pay all costs to the officers of the court. These 
provisions do not provide for payment to the assured himself. If the company under 
such circumstances should refuse to pay the injured party on the judgment an amount 
equal to the limits specified in the policy and should refuse to pay the costs taxed 
against the assured in the suit, then assured could bring a suit to enforce payment 
of the judgment and the costs, without first paying same, provided such suit was 
brought expressly for the use and benefit of the holder of the judgment and the 
officers of the court. This is clearly the reasonable construction of these provisions 
of the policy. 

These provisions, however, do not give the assured any right to prosecute the 
suit in his own behalf before paying the judgment or the costs. Nor do they give 
him any right to sue for damages because of failure of the company to make a settle- 
ment of Miss Witt’s claim. As to his alleged cause of action in this regard, Culber- 
son cannot assert same until he has paid some sum on the judgment in excess of the 
$5,000 limit in the policy: and then only to the extent of his payment. 


In this case, however, there is no necessity for Culberson to bring any action in 
favor of Miss Witt, because under the bankruptcy and insolvency clause (Culber- 
son being insolvent) she has a right to prosecute a suit in her own behalf “for the 
amount of the judgment of said action not exceeding the amount of the policy,” with 
interest from the date of the entry of the judgment. As this clause expressly fixes 
her rights, she of course cannot sue for other sums. 

[4] As Miss Witt’s rights rest entirely under the policy, the insurance company 
has a right in, an action brought by her, as well as in an action which may be 
brought by Culberson, to litigate the question of failure to co-operate under the 
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provisions of subdivision (O) set out above. American Indemnity Company v. 
Martin (Tex. Com. App.) 84 S.W.(2d) 697. 

If a situation should arise under which Miss Witt and Culberson might each 
maintain a suit, it would be proper to join their causes of action in one suit, so 
as to litigate the question of failure to co-operate but one time. 

[5] From what has been said it is apparent that there are several matters 
involved which are inseparably connected with the question of the failure of Culber- 
son to co-operate as provided by subdivision (O) above set out. As stated above, 
it is our conclusion that by subdivisions (A), (B), and (C), construed in connection 
with subdivision (Q), it was contemplated that Culberson: was not to undertake 
the defense of any suit, or to interfere in any legal proceeding, unless requested to 
do so in writing, and that, therefore, the company was charged with the duty of 
assuming the full and complete defense of any suit and to employ its own attorneys 
for that purpose. On the other hand, Culberson was obligated to co-operate in sev- 
eral important particulars. His failure to co-operate in any one or more substantial 
or material particulars specified in subdivision (O), if established, would be suffi- 
cient to destroy his right to claim indemnity under the policy. As to what are 
material obligations, and as to what will constitute a compliance or amount to a non- 
compliance with this clause, reference may be had to the very exhaustive and able 
annotation in 72 A. L. R. pp. 1446 to 1507. The failure, therefore, of the insurance 
company to take charge of the defense of the suit for Miss Witt against Culberson, 
which resulted in the judgment in question, has a direct relation to the matter of 
cooperation on the part of Culberson. If there was a breach of his obligations in 
ny material or substantial particular, or any interference by him in any legal pro- 
ceedings, the company’s attorneys had a right to withdraw from the case. If, how- 
ever, there was no failure on the part of Culberson to co-operate in any of the 
particulars named in the policy, and there was no substantial or material interference 
on his part in any legal proceedings, the company was not released from its obliga- 
tion to defend the suit, and would be in the same position as if it had taken charge 


of the defense. ’ 
The judgment of the Court of Civil Appeals reversing and remanding the case 
is affirmed. 


Opinion adopted by the Supreme Court. 


UNIVERSAL AUTOMOBILE INS. CO. v. CULBERSON et al. 
Motion No. 12207; No. 1906—6445. 
Commission of Appeals of Texas, Section A. Nov. 27, 1935. 


87 Southwestern Reporter (2d) 475. 
1. INSURANCE. 

In action on automobile liability policy to recover amount of judgment rendered 
against insured in favor of party injured by insured’s automobile, who intervened 
in suit, insured held not entitled to sue for benefit of injured party for any 
amount exceeding amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2, INSURANCE. 

Insurer under automobile liability policy requiring co-operation is liable for 
reasonable attorneys’ fees incurred by insured in defending suit brought against 
him by injured party where insurer’s attorneys have refused to defend without 
reasonable excuse, insured has not failed to co-operate and has not interfered in 
any legal proceeding. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

3. INSURANCE. 


In action on automobile liability policy by insured to recover costs and attor- 
neys’ fees incurred in defending suit against him by injured party, court might 
Properly permit insured to amend pleading to show that such action was brought 
tor benefit of officers of court and his attorneys. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

On motion for rehearing. 

Motion overruled. 

For former opinion, see 86 S.W.(2d) 727. 
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T. R. Mears, of Gatesville, J. L. Goggans, of Dallas, and McClellan, Lincoln & 
Williams, of Waco, for plaintiff in error. 

R. B. Cross and Robert W. Brown, both of Gatesville, for defendants in error, 

GERMAN, Commissioner. 

In motion for rehearing we are requested to clarify our opinion [86 S.W.(2d) 
727] and state more fully our conclusions as to the right of D. H. Culberson to 
maintain suit in the following particulars: 

First. For the benefit of Minnie Lou Witt in the amount in excess of $5,000. 

Second. His right to maintain the suit to the extent of $750 for the benefit 
of his attorney in defending him in the suit by Minnie Lou Witt. 

Third. His right to maintain the suit for the use and benefit of the officers 
of the court for the court costs. : 

[1] In our opinion, we made it clear that under the terms of the contract, Miss 
Witt has no rights thereunder for any amount “exceeding the amount of the 
policy,” to wit, $5,000, with interest thereon from the date of the entry of the judg- 
ment. It follows therefore that Culberson cannot sue for her benefit for any 
sum in excess of this amount. As Miss Witt has sued in her own behalf, we see 
no reason why Culberson should sue for her benefit as to this part of the judg- 
ment. 

[2] As to the right of Culberson to maintain suit to the extent of $750 for the 
benefit of his attorneys in defending him in the suit brought by Miss Witt, we 
think it clear that if it be shown that there was no failure on his part to co-operate 
in any of the particulars named in the policy, and there was no substantial or 
material interference on his part in any legal proceeding, and the atttorneys for 
the company refused to defend the suit brought by Miss Witt without a just and 
reasonable excuse therefor, the company would be liable for reasonable attorneys’ 
fees incurred by Culberson in defending the suit. 

[3] As to the third inquiry, we think it would be proper for the court, rather 
than to sustain the plea in abatement, to permit Culberson to amend his pleading 
in this suit so as to more clearly show that his action for costs and atttorneys’ 
fees is brought for the benefit of the officers of the court and his attorneys. 

From the foregoing, as well as what was said in the original opinion, it is 
clearly evident that the question of co-operation on the part of Culberson with the 
insurance company in the suit by Miss Witt, which resulted in the judgment in 
her favor, is of such importance as to justify the reversal and remanding of the 
case in order that the question may be thoroughly and fairly tried. The motion 
for rehearing is overruled. 

Opinion adopted by the Supreme Court. 


_ GABRIAULT v. GENSKE et al. 
Supreme Court of Wisconsin. Nov.-5, 1935. 
263 Northwestern Reporter 86. 


1. INSURANCE. 

Right to cancellation of policy exists only by contract, and cancellation clause 
is in nature of condition precedent, which must be strictly complied with to make 
attempted cancellation effective. 

(For other cases, see Insurance, Dec. Dig. § 226.) 

2. INSURANCE. 

Where dividend on mutual automobile liability policy was applied on following 
year’s premium, remainder of which was not paid, and insured received renewal 
certificate, insurer’s attempt to cancel policy under clause allowing cancellation upon 
five days’ notice and upon return oi unearned premium “if premium has been paid 
by assured” held not to relieve insurer from liability for accident occurring there- 
after where insurer did not tender unearned premium remaining from dividend 
applied upon renewal premium, since words “if premium has been paid by assured” 
included any part of premium, even though paid through dividend owed insured 
and accepted by insurer as premium payment. 

(For other cases, see Insurance, Dec. Dig. § 230.) 

Appeal from a judgment of the Circuit Court for Fond Du Lac County; 
Clayton F. Van Pelt, Circuit Judge. 

Affirmed. 

Action commenced by Gertrude Gabriault against the defendants, H. E. Genske 
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and Builders & Manufactuers Mutual Casualty Company, to recover damages 
for personal injuries sustained by the plaintiff by reason of the negligent operation 
of an automobile by Genske at a time when the latter carried an automobile 
liability insurance policy issued by the Builders & Manufacturers Mutual Casualty 
Company (hereinafter called the Insurance Company). Both defendants denied that 
there was any liability because of any negligence of Genske, but the latter admitted 
that, at the time of the accident, a policy was in effect under which the Insurance 
Company rendered itself liable for any damages occasioned by Genske’s negligent 
operation of the automobile. The Insurance Company denied that any such 
policy was then in effect. After a trial by jury the court entered judgment against 
both defendants for the recovery of damages by plaintiff, and the Insurance 
Company appealed from that judgment. 

Sutherland, Hughes & Sutherland, of Fond Du Lac, for appellant. 

L. J. Fellenz, of Fond Du Lac, for respondent. 

Floyd Atherton, of Oshkosh, for defendant Genske. 

Fritz, Justice. 

The only issue on this appeal is whether there was evidence to sustain the 
jury’s finding that a policy of automobile liability insurance issued by the defendant 
Insurance Company to the defendant Genske was in effect on July 10, 1934, when 
the plaintiff was injured through Genske’s negligence. 

The following facts appear without dispute: The policy was first issued to 
Genske by the Insurance Company through its agent, the Chas. R. Van De 
Zande Insurance Agency, to expire on May 27, 1934. On that date Genske was 
entitled, under that policy, to a dividend of $3.31 on the premium theretofore 
paid for the year. A week prior to that expiration date, Van De Zande per- 
sonally solicited Genske to renew the policy. Van De Zande testified: “It was 
my intention to place the $3.31 dividend to which Mr. Genske was entitled on 
the next year’s premium. That was understood when I solicited the business.” 
With that understanding, Genske agreed to the renewal of the policy, and he 
immediately received a proper renewal certificate from Van De Zande, who, in 
June, 1934, also sent to Genske an invoice of the Insurance Company, dated May 
27, 1934, and reading, in part: 

Policy Number A 9502 $22.10 

Credit: Re Dividend 3.31 

Eff. 5/27 /34 18.79 

C. R. Van De Zande & Sons dls 
Entries on Van De Zande’s ledger account against Genske read: 
Ttems Debits Credits Bal. 
5/27/34 A 9502 6/34 22.10 
Dividend 3.31 18.79 

Thereafter the Insurance Company attempted to cancel the policy for “non 
payment of premium” by a written notice received by Genske on June 28, 1934. 
That cancellation was attempted under a provision in the policy that: “The com- 
pany may cancel this policy at any time by giving not less than five (5) days’ 
written notice to the Assured, stating when thereafter the cancellation shall be 
effective, and (if Premium has been paid by the Assured) by returning to the 
Assured the unearned premium. If the cancellation is made by the Company, it 
hall be entitled to the earned premium to be computed and adjusted on a pro rata 

Under date of July 9, 1934, Genske issued a check for $18.79 to the Van De 
Zande agency with the notation thereon: “In Prem on policy May 27, 1934, to 
May 27, 1935.” That check was accepted and banked by the Van De Zande agency 
to its credit; but on July 23, 1934, the agency mailed its check for $22.10 to Genske 
with a letter that: “The Company wants their cancellation of June 27th to stand 
as is and we are therefore sending back your money together with your dividend 
on the policy.” Genske never banked that check. It also appears that at the 
end of the fifth day after June 28, 1934, when, under the insurer’s notice, the 
attempted cancellation was to become effective, there still remained, as unearned 
premium, $1.06 of the $3.31 dividend which had been applied on the renewal 
premium; and that no part thereof was ever returned or tendered to Genske. 

[1, 2] In respect to that attempted cancellation there is applicable the rule 
recognized in John R. Davis Lumber Co. v. Hartford Fire Ins. Co., 95 Wis, 
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226, 239, 70 N. W. 84, 88, 37 L. R. A. 131, that: “A policy of insurance cannot be 
canceled under the provisions in that regard, unless such provisions are strictly 
followed. The right of cancellation does not exist at all except by contract, and 
a clause in that regard is in the nature of a condition precedent, which must be 
strictly complied with in order to make an effort to cancel effective to accomplish 
its purpose.” Accordingly, as is said in 32 C. J. 1252: “Ordinarily, apart from 
any provision to that effect, the return or tender to insured of the unearned 
premium is a condition precedent to cancellation of the policy by the company, * * * 
If it is provided that the policy may be canceled on notice to insured and on 
refunding the unearned premium, a return or tender of the premium is a con- 
dition precedent to cancellation.” So, under the provision that the insurer may 
cancel the policy in suit by giving not less than five days’ written notice, “and 
(if Premium has been paid by the Assured) by returning to the Assured the 
unearned premium,” there existed a condition precedent to cancellation which 
required the return to the insured of so much of the unearned premium as had 
been paid by him. The words in that conditional provision, “if Premium has been 
paid by the assured,” do not require that the premium must have been paid in 
its entirety in order to entitle the insured to a return of the unearned portion 
thereof as a condition precedent to an attempted cancellation becoming effective. 
There might have been some basis for such a contention if the provision had read 
“Gf the premium has been paid,” but as that italicized word, “the,” was not used 
in connection with the word “premium,” no such qualifying limitation should be 
implied in respect to the word “premium.” Manifestly, in order to effect due and 
complete restitution to an insured of unearned premium, standing to his credit 
at the time of an insurer’s election to cancel, the return of the unearned portion 
of partially paid premium is just as essential as the return of the unearned 
portion of a premium paid in its entirety. That is equally true as to a valid credit 
for dividend due and owing to the insured by the insurer, which the latter, by 
unconditionally crediting it upon its invoice to the insured for the premium on 
a renewal, treated and accepted as a partial payment thereon. Upon the receipt 
by Genske of that invoice, and his acquiescence in the insurer’s application of 
that credit, in apparent compliance with the express agreement (testified to by 
Van De Zande), that it was understood, when he solicited Genske’s renewal, 
that the dividend was to be so applied, that credit was, in legal effect, a payment 
on that premium. 

It follows that, because of the insurer’s failure to fulfill a condition precedent 
to the cancellation of the policy, i. e., by its failure to return to Genske the 
unearned portion of premium which had been paid by crediting his dividend there- 
on, there was no effective cancellation of the policy, and it remained in force 
on July 10, 1934. 

_ As those conclusions are based upon facts established by undisputed evidence, 
it was not necessary to submit any issue to a jury; and, consequently, the insurer's 
contention in respect to instructions given to the jury need not be considered. 

Judgment affirmed. P 





EMPLOYERS’ MUT. LIABILITY INS. CO. OF WISCONSIN et al. 
v. TOLLEFSON et al. 
Supreme Court of Wisconsin. Nov. 5, 1935. 
263 Northwestern Reporter 376. 


1. INSURANCE. 

Supreme Court must assume that automobile indemnity policy contained 
provisions required by statute relating to automobile indemnity insurance, one 
of which is that indemnity shall extend to any person legally responsible for 
operation of automobile covered (St. 1933, § 204.30). ; 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

2. INURANCE. 
Ambiguities in insurance policies are construed most favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) ; 

3. INSURANCE. 

Under automobile indemnity policy insuring truck operator “and/or” his 
employer as the “named assured” and excluding from coverage accidents to employ- 
ees of assured arising out of and in usual course of business, insurer held liable for 
injury to employee of truck operator’s employer from operation of truck while 
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operator was operating as independent contractor, as against contention that 


word “assured” in exclusion clause of policy referred to both truck operator 
and employer (St. 1933, § 204.30). 


(For other cases, see Insurance, Dec. Dig. § 435.) 
4, INSURANCE. 

Under automobile indemnity policy insuring truck operator “and/or” his 
employer as the “named assured,” insurer held not relieved from liability for 
injury to employee of truck operator’s employer from operation of truck by 
operator as independent contractor because of clause exempting insurer from 
liability for injuries for which assured might be liable under Workmen’s Com- 
»ensation Act, since truck operator sustained no liability to employee under 
the Compensation Act, in that truck operator was the “assured” (St. 1933, § 
204.30). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

5. INSURANCE. 

Under automobile indemnity policy insuring truck operator “and/or” his 
employer as the “named assured,” insurer held not relieved of liability for injuries 
to employee of truck operator’s employer from operation of truck because of 
contract requiring operator to carry insurance on trucks, protecting both oper- 
ator and employer against damages to pedestrians and travelers on the highway, 
where insurer was not a party to the contract and contract was not made for its 
benefit (St. 1933, § 204.30). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from an order of the Circuit Court for Door County; Henry Graass, 
Circuit Judge. 

Reversed. 

Action by Employers’ Mutual Liability Insurance Company and Frank 
Pichette against Oscar Tollefson, C. D. Brower, and the Standard Accident 
Insurance Company. From an order entered dismissing the complaint as to the 
Standard Accident Insurance Company, the plaintiffs appeal. 

The plaintiff Employers’ Mutual Liability Insurance Company insured the 
Sturgeon Bay Company against liability under the Workmen’s Compensation 
Act (St. 1933, § 102.01 et seq.). The plaintiff Pichette was an employee of the 
Sturgeon Bay Company, and was injured while performing service pursuant to 
his‘employment. The Industrial Commission awarded compensation to Pichette 
consisting of down and future monthly payments. The Employers’ Mutual 
Liability Insurance Company under the subrogation provision of the Workmen’s 
Compensation Act, section 102.29(2) Stats., sues the defendants Tollefson and 
C. D. Brower as joint tort-feasors by whose negligence Pichette was injured, and 
the Standard Accident Insurance Company as the insurer of Brower under an 
insurance policy indemnifying Brower against damage for injuries to persons 
inflicted through negligence in the operation of a truck while engaged in the 
conduct of his business, to recover for itself the amount of compensation which 
it has paid and must pay in the future upon the award of the Industrial Com- 
mission, and to recover for Pichette the amount of his damages, joining Pichette 
with it as plaintiff. The Standard Accident Insurance Company pleaded as a 
separate defense that the policy upon which the claim of its liability is based 
runs to Brower and the Sturgeon Bay Company jointly and excludes liability 
under the Workmen’s Compensation Law and liability for injuries to employees 
of both Brower and the Sturgeon Bay Company. This defense was submitted 
to the court before trial of the other issues, and an order was entered dismissing 
the complaint as to the Standard Accident Insurance Company. From this order 
the plaintiffs appeal. 

3ruemmer & Bruemmer, of Kewaunee, for appellants. 

Lines, Spooner & Quarles, of Milwaukee, (M. U. Hayden, of Detroit, Mich., 
and Howard A. Hartman, of Milwaukee, of counsel), for respondents. 

Fow.er, Justice. 

[1] The only provisions of the policy in suit deemed by the parties material 
to the appeal are the coverage clause insuring the defendants “C. D. Brower, Jr. 
and/or the Sturgeon Bay Company,” as the “named assured,” and the exclusion 
clauses exempting from coverage (1) “any accident to any employee of the 
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assured arising out of and in the usual course of * * * the business * * * of the 
assured,” and (2) “any obligation assumed by or imposed upon the assured 
under any workmen's compensation agreement, plan or law.” We must assume, 
in addition, that the policy contains the provisions required by section 204.30 
Stats., relating to automobile indemnity insurance, one of which is that the 
indemnity shall extend “to any person * * * legally responsible for the operation” 
of the automobile covered. 

It is manifest that we are confronted with the task of first construing 
“and/or,” that befuddling, nameless thing, that Janus-faced verbal monstrosity, 
neither word nor phrase, the child of a brain of some one too lazy or too dull 
to express his precise meaning, or too dull to know what he did mean, now com- 
monly used by lawyers in drafting legal documents, through carelessness or 
ignorance or as a cunning device to conceal rather than express meaning with 
view to furthering the interest of their clients. We have even observed the 
“thing” in statutes, in the opinions of courts, and in statements in briefs of 
counsel, some learned and some not. 

The appellants contend that the purpose and intent of the policy as to 
Brower is to indemnify him against damage through accidents caused by him 
or his employees in operating the truck in carrying on his business; that the 
word “assured” in the exclusion clause of the policy should be construed as 
referring only to employees of Brower. The respondents contend that the word 
“assured” in the exclusion clause refers to both Brower and the Sturgeon Bay 
Company, and that by that clause accidents causing injury to an employee of 
either are excluded. 

|2, 3] We are of opinion that the policy should be construed as indemnifying 
3rower against damage through injuries to persons done by the truck while in 
operation in the conduct of his business, except as to injuries to his employees; 
as indemnifying the Sturgeon Bay Company against damage through injuries 
to persons done by the truck while in operation in the conduct of its business, 
except as to injuries to its employees; and as indemnifying both Brower and 
the Sturgeon Bay Company from damage through injuries to persons done by 
the truck when and if in operation in business being conducted by them jointly, 
except as to employees employed by them jointly. If Brower had been operating 
the truck as the agent of the Sturgeon Bay Company, instead of as an independ- 
ent contractor, so that both were responsible for its operation, then it might be 
that each of them would be held to be a named assured, and the injury to 
Pichette, an employee of the Sturgeon Bay Company, would be excluded from 
coverage; but that case is not before us and is not decided. This gives to 
“and/or” all its implications. It renders somewhat inexact our reference to the 
“verbal monstrosity” as “Janus-faced,” for it imputes to it more than two faces, 
but the appellant may stand for want of one better fitting. The “thing” is 
reasonably subject to that interpretation. If it is also subject to that interpre- 
tion contended for by the respondents, it is ambiguous, and by familiar rule, 
ambiguities in insurance policies are construed most favorably to the insured. 
If the construction given differs from the meaning actually entertained and 
intended to be conveyed by the company when it issued its policy, the company 
has only itself or its draftsman to blame, and it is justly penalized for attempting 
to express—or perhaps to conceal—the meaning intended by the use of a mere 
mark upon paper. 

We have referred to our construction of the policy as reasonable, and we 
should perhaps state the reason for it more in detail. Brower manifestly intended 
when he procured the policy in suit to secure indemnity against damage through 
injuries except to his own employees inflicted upon persons in the operation ot 
his truck in his business. Such is the purpose of every such policy. It is the 
duty of insurers to provide such indemnity by their policies. Section 204.30 (1) 
and (3), Stats., provides that the indemnity furnished against loss or damage 
for injury to a person caused by any motor vehicle shall “extend to any person 
* * * legally responsible for the operation” of the motor vehicle. We may 
rightly infer that this provision is in the policy in suit. Brower was the person 
legally responsible for the operation of the truck, and the policy must provide 
the indemnity thereby secured. The purpose of the statute, and thus the pur- 
pose of the policy, Fa to indemnify the operator of the truck. Thus Brower, 
not the Sturgeon Bay Company, was the assured, while the truck was being 
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operated in his business. The exclusions of coverage in the policy must of 
course be given force. But it is the employ ees of the assured that are exempted, 
and the assured, under the facts involved in the instant case, was Brower. If the 
Sturgeon Bay Company had been operating the truck, its employees would have 
been exempted from the coverage. But it was not operating the truck, and its 
employee Pichette was not exempted. Under the facts stated, Brower is liable 
in tort to compensate Pichette for all injuries sustained. Pichette is entitled to 
that compensation from the joint tort-feasors, except such part thereof as the 
workmen’s compensation statutes secure to the plaintift by reason of its pay- 
ment of the award of the Industrial Commission against the Sturgeon Bay 
Cc mpany. The respondent is the insurer of one of the joint tort-feasor defend- 
ants, and the judgment herein may properly be framed to provide the indemnity 
to which Brower is entitled. 

The respondents contend that the decision in Bernard v. Wisconsin Auto- 
mobile, Ins. Co. 210 Wis. 133, 245 N. W. 200, rules the case in its favor. A clause 
there involved was practically identical with (1), above stated, and was correctly 
construed as excluding injuries to the “named assured.” Our construction of the 
policy in suit is not at all in conflict with that construction, but follows it, as 
under this policy there is only one “named assured” in any accident, except an 
accident occurring in carrying on a business being conducted by the two “named 
assureds” jointly or one occurring where the relation of principal and agent 
exists between them, and such an accident is not here involved. 

[4] The respondents also contend that they are exempt from liability 
because the exclusion clause of the policy exempts them from liability for injuries 
for which the assured may be liable because of the Workmen’s Compensation 
Act, and cite the Bernard Case, supra, in support of this contention also. The 
exclusion clause involved in that case was also identical with the exclusion clause 
(2), above stated. What is said next above as to exclusion clause (1) applies 
equally as to exclusion clause (2). Brower is the “assured” under the facts of 
the instant case. Brower sustained no liability under the Workmen’s Compen- 
sation Act for the injury to Pichette, for Pichette was not his employee. It 
was the Sturgeon Bay Company who sustained liability under the act for 
Pichette’s injury, for Pichette was its employee, but the Sturgeon Bay Company 
is not the “named assured” in the accident here involved. 

[5] The respondents set out, in the part of their answer containing the 
separate defense involved, a contract between Brower and the Sturgeon Bay 
Company pursuant to which the work in progress when Pichette was injured 
was done, by which Brower was obligated to carry insurance on his trucks that 
would protect both the Sturgeon Bay Company and Brower against damages to 
pedestrians and travelers on the highway and “fully protect them both in all 
cases,” and invokes this provision as somehow supporting their contentions. 
We do not perceive that the provision in any way does so. So far as it goes it 
indicates that its purpose was to protect against damages for injuries to pedes- 
trians and travelers that might be injured by the trucks upon the highway if 
not against other persons, and that automobile indemnity insurance, and not 
workmen’s compensation insurance, was contemplated by the parties. But 
whatever its import, it is entirely beside this case, except as it shows that Brower’s 
purpose in procuring the policy was to fully protect himself as well as the 
Sturgeon Bay Company against damages for injuries done by the trucks as 
specified in the contract. This was a contract between Brower and the Sturgeon 
Bay Company. The respondent was not a party to it. It was not made for the 
benefit of the respondent. The respondent has no rights under it or because 
of it. It is bound by the policy that it issued, regardless of whether that policy 
met the requirements or exceeded the requirements of Brower’s obligation under 
the contract with the Sturgeon Bay Company. 

_ The order of the circuit court is reversed, and the record is remanded, with 
directions to vacate the order of dismissal of the Standard Accident Insurance 
Company and for further proceedings according to law. 
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CASUALTY 


LOUSTALOT et al. v. NEW ORLEANS CITY PARK IMPROVEMENT 
ASS’N et al. No. eggs 
Court of Appeal of Louisiana. Orleans. Nov. 18, 1935. 
164 Southern Reporter 183. 
3. INSURANCE. 


Act providing that no liability policy shall contain provision that insolvency 
or bankruptcy of insured shall release insurer from liability was primarily enacted 
to confer on injured person privilege of bringing direct action against tort-feasor’s 
insurance carrier, but was not intended to make insurance carrier liable for causes 
— for which person at fault would not himself be liable (Act No. 55 of 

930). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

: — from Civil District Court, Parish of Orleans; Wm. H. Byrnes, Jr, 
Judge. 

Suit by Lucie Loustalot, wife of Walter W. Delle, and others against the 
New Orleans City Park Improvement Association and another. From a judgment 
sustaining an exception of no cause of action and dismissing the suit, plaintiffs 
appeal. 

Affirmed. 

Spearing & McClendon and McCabe & Schmidt, all of New Orleans, for 
appellants. 

Rene A. Viosca and Miller, Bloch & Martin, all of New Orleans, for appel- 
lees. 

McCau, Judge ad hoc. 

Mr. and Mrs. Walter W. Delle sue in tort for personal injuries sustained 
by their minor child, Lorraine Marie, and for expenses incurred by them in con- 
nection therewith, the defendants being the New Orleans City Park Improvement 
Association and the London Lancashire Indemnity Company of America, its insur- 
ance carrier. In substance, the petition sets up that the city park association 
conducted, on May 1, 1932, an annual opening day May festival and extended 
an invitation to the public in general to come to the park and participate in the 
festivities, which would include various events, displays, and attractions. Among 
these was a balloon ascension; and plaintiffs, with their minor child, were in the 
crowd of spectators watching this event. A large pole, used by the representatives 
of the said association in an upright position in connection with the said balloon 
ascension, fell into the crowd of spectators and caused the injuries to plaintiffs’ 
minor child for which the present suit is brought. It is specifically charged that 
the association, in conducting the festival, was acting pursuant to and by virtue 
of the purposes for which it was formed. Various acts of negligence on the part 
of the said association are set up and it is alleged that under Act No. 55 of 
1930 pl: intiffs are entitled to bring a direct action against the insurance carrier. 

The trial court maintained an exception of no cause of action and dismissed 
the suit. From that judgment, the present appeal is taken. 

Act No. 130 of 1896 in section 3 provides that the duty of the New Orleans 
City Park Improvement Association shall be to take charge and supervision of city 
park, in which the accident in question occurred, in its preservation and improve- 
ment for public recreation with a view to its gradual improvement and ornamenta- 
tion as a place of resort and pleasure for the citizens of New Orleans. 

[1] The association was and is an arm of the city of New Orleans. It is, 
however, well recognized that the powers and obligations of a municipal corpora- 
tion are of a twofold character: (1) Those that are of a public nature, and (2) 
those that are of a private nature, and that, while a municipal corporation cannot 
be held in tort for damages resulting from its activities of a public nature, it 
can be held in tort for damages resulting from its activities of a private nature, 
that is, for financial gain. Solomon v. City of New Orleans, 156 La. 629, 101 So. 1; 
Hall v. City of Shreveport, 157 La. 589, 102 So. 680; Rome v. London & Lanca- 
shire Indemnity Co., 181 La. 630, 160 So. 121, 122. : 

The Rome Case, just mentioned, was a tort action for the drowning of a 
boy in the city park swimming pool, and the Supreme Court held that a cause 
of action was stated against the insurance carrier because the petition alleged : 

“That the pool was being operated by the association as a proprietary func- 
tion, for profit, and in the same manner as other private swimming pools were 
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being operated in the city of New Orleans; that a fee of 25 cents was charged 
to those who used the pool: and that it was through the negligence of the associa- 
tion’s employees that the boy was drowned.” 

In so holding, the Supreme Court expressly stated that it followed the 
reasoning contained in the opinion of this court in Rome v. London & Lancashire 
Indemnity Company, 156 So. 64. 

The history of that case was that the district court maintained an exception of 
no cause of action on the ground that the defendant association was engaged in a 
municipal function for which there could be no tort liabilty. In the opinion of this 
court, above mentioned, we concluded that since a fee of 25 cents was charged for 
the swimming privilege, the particular function was one for profit rather than one 
of a general welfare character, and that, therefore, a cause of action was set forth 
and the case should be remanded. A rehearing was granted, and, on reconsidera- 
tion, we arrived at the conclusion that: 

“The association could not do otherwise than conduct the said park in a gov- 
ernmental and not in a proprietary capacity, and since it could not conduct in the 
said park any private business, and since it is required to apply all revenues to the 
conduct of the said park and the maintenance of the facilities therein contained, it 
follows that there can be no liability ex delicto for loss or damage resulting from 
its said operations. 

“It follows that the exception of no cause of action, which was sustained below, 
is well founded.” 157 So. 175, 176. 

On review, the Supreme Court adopted as correct our original opinion. Among 
the authorities on which that original opinion purported to rest was Alder v. Sait 
Lake City, 64 Utah, 568, 231 P. 1102, as to which we said at page 69 of our first 
opinion (156 So. 64): 

“The suit was for damages for personal injuries alleged to have been sustained 
by the plaintiff at a public park owned and operated by the city, which had staged 
a Fourth of July pageant; the public being admitted without charge. The stand in 
which the plaintiff was seated gave way, and it was alleged that the city was at 
fault in negligently constructing it. The defense was that defendant’s employees 
were engaged in a governmental function. In sustaining the demurrer and dis- 
missing the suit, after having referred to a number of authorities supporting both 
views, the court said: 

“‘The maintenance of the public park and the presentation of the pageant on 
the 4th of July by the defendant city were clearly matters of public service for the 
general and common good, designed exclusively for the social advantage, entertain- 
ment, and pleasure of the general public; and from which the city could derive no 
benefit in its corporate or proprietary capacity.’ ” 

It is very difficult to see any distinction between an action against a city for 
injuries sustained at a Fourth of July pageant held at a park, caused by the collaps- 
ing of a grand stand, and an action against a park association for injuries sus- 
tained at a May first pageant resulting from the falling of a pole during the course 
of a balloon ascension. 

In the Rome Case a cause of action was found to exist solely because of the 
fact that, by virtue of making a charge for the swimming privilege, the park asso- 
ciation was acting in a proprietary rather than a gevernmental capacity. There is 
no allegation in the present case that any charge was made to the plaintiffs or any 
one else for the privilege of witnessing the balloon ascention. The entire May lst 
festival. including the balloon ascension, was, so far as appears from the petition, 
a free affair intended for the amusement and recreation of the general public 
without any financial gain to the park association. 


The only difficulty which we have in reaching the conclusion that the present 
case is in no wise controlled by the result reached in the Rome Case lies in the con- 
curring opinion of the Chief Justice in that case, which reads as follows: 

_ “I consider it a sufficient answer to the plea which is set up in defense of this 
suit that the suit is brought against the insurer alone. The suit is brought on a 
policy of insurance against loss by reason of liability imposed upon the insured for 
damages on account of bodily injury or death suffered by any person not employed 
hy the insured, and as a result of any accident. Act No. 253 of 1918, as amended 
by Act No. 55 of 1930, p. 122, provides that such a suit may be brought either against 
the insurer alone or against both the insurer and the insured iointly and in solido. 

he general rule that a municipal corporation is not liable for personal injuries 
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caused by the fault or negligence of an agent of the municipality engaged in a 
public function is founded upon a theory which is not at all applicable to a suit 
against an insurer on a liability insurance policy, where no liability is sought to be 
or can be imposed upon the public. To argue that, under the statute, this suit is 
subject to ‘the defenses which could be urged by the insurer to a direct action 
brought by the insured,’ would be begging the question. As far as the allegations 
ot the petition go, it appears that the very purpose of such insurance is to relieve 
the municipality, or municipal agency, and hence the public, of liability in such 
cases.” 181 La. 630, 634, 160 So. 121, 122. 

[2] As an intermediate court, we are fortunate in having the rulings of the 
court of last resort to guide us in the right direction, but we take it that the mean- 
ing and intention of a decision is to be found in the majority opinion of the court, 
rather than in the separate views of one of the members of the court expressed in 
a concurring opinion, and that our duty in case of doubt is to follow the views of 
the majority opinion, which in the present instance was concurred in by all of the 
members of the court, except Mr. Justice Higgins, who, on account of the fact that 
he was the organ of this court handing down the original opinion in the Rome Case, 
was necessarily recused when that case was considered by the Supreme Court. 

[3] We cannot conceive of a municipality or any one else taking out insurance 
of the chacter under consideration to a greater extent than its own liability can go. 
In our humble judgment the purpose of Act No. 55 of 1930 was primarily to con- 
fer on an injured person the privilege of bringing a direct action against the insur- 
ance carrier of the person causing the injuries, but it was not intended to make the 
insurance carrier liable for causes of action for which the person at fault would not 
himself be liable. Our belief in this regard is based on the language in the last 
paragraph of the act to the effect that it is: 

“The intent of this act that any action brought hereunder shall be subject to all 
of the lawful conditions of the policy contract and the defenses which could be 
urged by the insurer to a direct action brought by the insured.” 

We have not overlooked the decision of the Supreme Court in Edwards v. 
Royal Indemnity Co., 182 La. 171, 161 So. 191, to the effect that while a woman 
cannot bring a tort action against her husband for i injuries sustained by her through 
his fault before they were married, she can none the less hold his insurance carrier 
liable. Mr. Chief Justice O’Neill said of that case, in discussing it during the 
course of the opinion in Ruiz y. Clancy, 182 La. 935, 162 So. 734, 738: 

“The purport of the decision was that the abatement of Miss Palmer’s right 
of action against Edwards, by effect of her marrying him, was a matter which did 
not concern the insurance company, because the abatement of the action against 
Edwards had nothing to do with the merits of the claim of Miss Palmer, or Mrs. 
Edwards, against either Edwards or the insurance company. The incapacity of the 
woman to prosecute the suit against Edwards was only a relative incapacity on her 
part, or relative immunity on his part, and did not affect the rights of the insurance 
company any more that it would have affected the rights of the insurance company 
if Miss Palmer had merely refused to sue Edwards, and had not married him.” 

[4] We submit that whereas in the Edwards Case there could be no doubt that 
on the happening of the accident, the plaintiff had a cause of action against the 
defendant and his insurance carrier as well by virtue of Act No. 55 of 1930, her 
inability to proceed against the defendant after she married him was in the nature 
of a bar to the suit rather than a destruction of the cause of action, while in the 
instant case no cause of action ever came into existence against the park association, 
and its immunity was therefore not relative but absolute, so that its insurance car- 
rier could properly plead the benefit of that immunity. 

The situation in this regard is highly similar to the well understood difference 
between the ordinary statute of limitations, on the one hand, which simply bars the 
exercise of the remedy, and, on the other hand, the statute of limitations, which is 
part of the act creating the right, so that after the period named the right no 
longer exists; as, for example, our death statute (Act No. 247 of 1920) and the 
Federal Employers’ Liability Act (45 USCA §§ 51-59). 

We are therefore of the opinion that the present case is not governed by the 

result reached in the Rome Case, and that, accordingly, the district court was right in 
maintaining the exception of no cause of action and dismissing the suit against both 
defendants. 

Judgment affirmed. 

McCall, Judge ad hoc, participating in absence of Leche, Judge. 











